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DAVID NEWMAN & ASSOCIATES, P.C. 
Patent Attorneys & Counselors at* Law 
P. O. Box 2728 
La Plata, Maryland 20S46-2728 

(301) 934-6100 
Fed. Tax Ident. No. 52-1751512 


Axonn Corporation 
D/01 West Robert E. Lee Blvd. 
ysuite 402 

/New Orleans, Louisiana 70124 
Attn: H. Britton Sanderford Jr 


BILLING DATE 12-31-92 
ACC'T NO. DBNAXNN-900 


RE: Advice and Opinion 
CORPORATE MATTERS 


>TE EXPENSES 

-11-92 Facsimile to David B. Newman, Jr. 
'TAL FOR THE ABOVE EXPENSES 


$14.00 


EVIOUS BALANCE 


TOTAL FOR CURRENT PERIOD 


$14.00 

$14.00 
$41.75 


TE PAYMENTS 
-15-92 Check No. 4765 



TOTAL PAYMENTS 


TOTAL 


$41.75 


AMOUNT DUE 


DATE REC. 


APPVD. BY: 

C0DET0: j_ , 

vouch i^SmJ^ 

DATE POST: 
CHECK # - 
DATE PD: 


sal 


Please write your account number (s) on your check and make 

DAVID NEWMAN & ASSOCIATES, P.C. 
* * * THANK YOU * * * 


$55.75 

$41.75 
$14.00 



payable to: 


Patent Attorneys & Counselors at Law 
P.O. Box 2728 
La Plata, Maryland 20646-2728 

(301) 934-6100 
Fed. Tax Ident. No. 52-1751512 


Axonn Corporation 

101 West Robert E. Lee Blvd. 

Suite 202 

New Orleans, Louisiana 70124 
Attn: H. Britton Sanderford Jr 


BILLING DATE 01-31-93 
ACC'T NO. DBNAXNN-900 


RE: Advice and Opinion 
CORPORATE MATTERS 


TOTAL FOR CURRENT PERIOD 


PREVIOUS BALANCE 


$0.00 
$14.00 


TOTAL 


TOTAL PAYMENTS 


AMOUNT DUE 


AXONN CORPORATION 


ACCOUNT NO. 


MVC'Cti i- ye?p."f P'XTe 


VENOOR / ,,. 


/ ; f'i-n >>k:/ o 


CHECK NO: 


$14.00 
$0.00 
$14.00 


CHECK DATE 


:■ ••Ol.iNT 'r A!0 I DISCOUNT TAKFN 


*F7 C> fcCK AMOUNT 


CHECK TOTAL 


AXONN CORPORATION 

OPERATING ACCOUNT 
101 W. ROBERT E. LEE BLVD.. STE. 202 
NEW ORLEANS. LA 70124 


WHITNEY NATIONAL BANK 
NEW ORLEANS. LA 
14-17/630 


PAY 


298 


CHECK NO. 

CHECK DATE 

VENDOR NO. 

9% 




CHECK AMOUNT 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF LOUISIANA 

X 

AXONN CORPORATION, : 
Plaintiff, :' 


vs. 


Action No. 


NEWMAN and DA' 


Defendants. 


gistrate 4 


Waldorf, Maryland 
Thursday, June 19, 1997 

Deposition of 

DAVID B. NEWMAN, JR. 
called for examination at the Holiday Inn, 
St. Patrick's Drive, Waldorf, Maryland, beginning at 
9:00 a.m., before Karen Hinnenkamp, RMR, a Notary 
Public in and for the State of Maryland, when were 
present: 


6 
7 
8 
9 

10 
11 

12' 
3 
14 
15 
16 
17 

18 WITNESS: 

19 ' 
20 
21 
in 


Page 2 


For the Plaintiff: 

STONE, PICMAN, WALTHER, WITTM ANN AND HUTCHINSON 
BY: STEVE USDIN. ESQ. 

BRYAN C. REUTER. ESQ. 

544 Carondelet Street 

New Orleans. Louisiana 70130-3588 

504-181-3200 


For the Defendants: 

MCGLrNCHEY STAFFORD 
BY: HENRI WOLBRETTE, III, ESQ 
KATHLEEN A. MANNING, ESQ. 
643 Magazine Street 
New Orleans, Louisiana 70130 
504-SS6-1200 

504-396-2737 (Direct - Manning) 


CO N T E N T S 

EXAMINATION BY COUNSEL FOR: 

PLAINTIFF DEFENDANTS 
(Mr. Usdin) (Mr. Wolbrette) 
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Thereupon, 

DAVID B. NEWMAN, JR. 
was called for examination and, after having been 
first duly sworn by the Notary, was examined and 
testified as follows: 

MR. USDIN: Usual stipulations? 

MR. WOLBRETTE: All right. I think we 
ought to congratulate ourselves because according to 
my watch we are starting a minute early, which may be 
the only rime in the history of litigation we have 
ever started early. 

MR'. USDIN: That's right. That's all I 
have, thank you. Certainly the only one that has ever 
finished before we were supposed to start. But the 
usual stipulations? 

MR. WOLBRETTE: Sure. 

MR. USDIN: And it will be taken for all 

purposes. 

MR. WOLBRETTE: And you want to read and 

sign. 

THE 'WITNESS: Yes, definitely. 
EXAMINATION BY COUNSEL FOR THE PLAINTIFF 
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BY MR. USDIN: 

Q Mr. Newman, my name is Steve Usdin. We 
a moment ago for the first time. I'm going to be 
taking your deposition. Have you ever had your 
deposition taken before? 

A Yes. 

Q So you know how it works. 
A Yes. 

Q I'm going to be asking th.e questions. If 
at any time you do not understand ray question or you 
want me to rephrase it, please tell me to do so. 
Otherwise I will assume you understand the question. 
Agreed? 

•A Yes. ■ ■ 
Q If you need to take a break, let me know. 
We will be taking some breaks. 

Let mc show you a document I would like io 
mark for identification. We are just going to go 
continually from what we did yesterday. The last one 
marked I have is P-12. Is that right? 
MS. MANNING: Uh-huh. 
MR. USDIN: So this will be P-13. 
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met 


(The document referred to was 
marked Plaintiffs Exhibit 
No. 13 for identification.) 
BY MR. USDIN: 
Q Is that a copy of your professional resume? 
A Well, let me read it first, just take a 
quick look. 

This is something as 6f a number of years 
ago. I'm not sure what year. I wouldn't call it a 
resume. We call it a firm biography.. I'm not sure: 
what year. Sometime in the 1980s, but I'm not sure . : 
which year. . • : : ^y[ - : : ' v. : /"'.v ' 

Q I was going to ask you if you knew when 
that was prepared. 

; A Sometime in the 1980s, because I was in 
Rockville at that time, but I'm not isurer 
Q When did you leave Rockville? 
A We moved, the firrri r movediarid came dov^diere. 
on October 1st, 1989. 

Q So this would have been prior to 1989 then. 

22 Q prior to October 1st, 1989 anyway! 
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1 A Yes. 

2 Q Take a moment if you will and just briefly 

3 _ skim this. I'm really interested in pages four and 

4 five. 

5 A Yes. 

6 Q I would like you to skim that because I 

7 want to ask you a couple questions about it. 
S A Yes. 

9 Q You have read it? 

10 A I have read it. 

11 Q Okay. And it's accurate, at least as of the 

12 date? 

13 A As of that date to the best of my 

14 recollection this is accurate, yes. . 

15 Q It accurately describes your educational 

16 background; is that right? 

17 . A As best as I can tell, yes* . 

IS Q What do you mean as best you can tell? 

19 A Well, I don't .know if anything is omitted . 

20 . from here that I'm aware of. That's what I'm 

2! wondering. But everything in here is accurate, yes. 

Q Okay. And you got your JD from American 
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1 University in 1983? 

2 A Yes. 

3 Q When did you take the Patent Bar? 

4 A 1983. 

5 Q And you passed it then? 

6 A Yes. 

i 

7 Q Tell me what the obligations are of members 

8 of the Patent Bar when practicing before the U.S. PTO 

9 A You have a duty of candor, duty of 

10 disclosure. I think your question is otherwise vague 

11 because I'm not sure, what you are. asking for 

12 particularly. ■ 

13 Q But in dealings with the PTO you have a 

14 duty to be truthful; is .that correct? 

15 A Absolutely. 

16 Q You canoot knowingly submit anything false 

17 to the PTO, can you? 

18 A No. 

19 Q Nor would you ever do that, would you? 

20 A I would not. 

-1 Q ' Let me show you what has previously been 

72 marked as Plaintiffs Exhibit 11. I ask if vou 
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1 recognize that. 

2 A Yes. 

3 Q Is that a declaration that you signed? 

4 A This is a declaration that was prepared and 

5 I signed on April 2Sth-, 1995.' And at the time, on the 

6 information I-had in my possession at the time I 

7 believed this declaration to be true and accurate. I 

8 now know that there-are some errors : in- this 

9 declaration. ' 

1° Q Okay. We will, get to that: But everything 

11 you said in that at the time you signed it for 

12 submission to the U.S. PTO was truthful; correct? •■■ 

13 A To the best of my knowledge at that time I 

14 believed it was true, yes. 

15" Q And you did not knowingly leave out 

15 anything material, did you? 

1 7 A Not that I know about. I'm not aware of 

18 anything. 

1 9 Q At the time you signed it you knew it was 

20 for submission to the PTO? 

21 A Oh, yes. 

-2 Q And you were signing that in what you 


Page 12 

1 believed at that time to be in full compliance with 

2 you: cu:y of candor? 

3 A Yes. 

4 Q And to be truthful? 

5 A Yes. 

6 Q And you knew it was being signed and 

7 submitted under penalty of perjury;- correct? 

8 A Yes. 

9 Q Which meant that if it was false, vou would 

10 go to jail or be imprisoned? ' : - • 

11 A If it was false 

12 MR. WOLBRETTE: You mean if it was 

13 knowingly false. •- ' ; 

14 THE WITNESS: If it was knowingly false. 

15 BY MR. USDIN: 

16 Q Yes. 

17 A And at that time I thought this is what I 

18 knew to be true. 

19 Q Is there anything in there that you now 

20 know to be false? 

21 A Not false. Incorrect* yes. T 

22 Q Tell me about that. 
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1 A Well, let's go through the paragraphs. 

2 I know paragraphs 55 now are incorrect, at 

3 least. There may be others here because I'm skimming 

4 this fast. 

5 Q Well, take your time. I don't want to rush 

6 you. 

7 A I'm not sure. Let's see. Paragraph 57 is 

8 incorrect. Paragraph 58 is incorrect. At least those 

9 paragraphs. There may be others, but I'm just going 

10 through this so fast. 

-1 Q I would like you to take your time. I 

12 think this is important. Why don't you take your time 

13 and go ahead and read it then. 

-4 A T have oniy discovered this in the last day 

15 or sa. 

-o Q Okay. Discovered that those were 

17 incorrect. 

18 A Yes. 

19 . (Brief pause.) 

^0 Those are still correct. There is nothing 

21 there. These paragraphs so far - I'm up to paragraph 

12 18. I think paragraph 48 is incorrect. I said 55? 
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1 Q Yes. 

2 A Did I say 56? 

3 Q No, you did not. Are you saying that now? 

4 A Let me see. 

5 Q Jus: before you leave that page, I'm 

6 unclear on 56. 

7 A I'm unclear too. I'm unclear at this 

8 point. What I realized is that all of these things 

9 that happened were not responsible for the missing of 

10 a critical date of February 18th or 19th, 1993. A 

11 date wasn't missed at all. But at the time I prepared 

12 this declaration, when I reviewed my file, all we -had 

13 were letters of January, I think it's January 1993 to 

14 Britton Sandarford, January 21st, 1993, and I had a' 

15 communication from Erin Pierce in February of 1993, 

16 around the 16th. And then this was prepared two years 

17 later. I had nothing in my file to show I had 

18 responded to Erin Pierce's request in response to her 

19 letter of February 1993. And I just made an : 

20 assumption that with reconstruction of all the things 

21 that were happening in my office that I must have 

22 screwed up and net advised or missed the date of 
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1 February 19th, 1993. I now realize that's not what 

2 happened. 

3 Q So you are telling me that at the time you 

4 prepared and sent in a 10-page declaration to the 

5 United States Patent and Trademark Office which you 

6 signed and in which you represented to them the cause 

7 for the missing of a date that you were now completely 
S in error in saying that; is that right? 

9 A As of the information provided to me in the 

10 last two days, I have found that, yes. 

11 Q Information provided to you by whom? 

12 A . By my attorneys.-; :liiformation produced in , 

13 this discover}'. 

^4 Q What information was that? 

-5 :A There is a memo of February 17th by Erin 

L6 Pierce and that memo very clearly tells me that I 

17 d;dn*t miss the - date at all. Do you have the memo 

■8 available? 

- 9 Q I would like to see what memo it is that 

10 refreshed your recollection. 

11 ; ■. A I :don't haye:n 

-2 MR. WOLB RETTE : I m sure we have it. 


THE WITNESS: Yes. This memo. February 
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1 

2 17th. 

3 MR. L T SDIN: Let's mark for identification 

4 this would be - 

5 MR. WOLBRETTE: Do you have another copy of 

6 that? 

7 THE WITNESS: I would like also the Erin 

8 Pierce letter of February 16th. I don't have that 

9 available either. 

1 0 MR. USDIN: We will see if we can get that. 

11 Bui we are talking about document AAX101270. We will 

12 mark that as P-14. 

13 (The document referred to was 

1 4 marked Plaintiff's Exhibit 

15 No. 14 for identification,) 

16 BY MR. USDIN: 

17 Q It is your testimony today under oath, 

18 which you understand you are under oath; correct? 

19 A Yes. 

20 Q It's your testimony here under oath that 

21 this document and the other memo from Ms. Pierce has 

22 now refreshed your memory that everything you said in 


RIEDLI, WOLFFS FASTGiRE^TNCr^ 

. oppress P 4 

1*202-331-1981 


1-202-331-1981 


CompPress Page 4 

" 1-202^ 


Axonfl Corporation v Newman 


Transcript Pages 17-20 


David B. Newman, Jr., 6/19/97 


I Page ; 7 

1 ihe 10-page declaration dated April 28th, 1995 or that 
the conclusions you reached in that declaration were 
not true; is that right? 

A My testimony is that the conclusions are 
not true. The factual foundations of everything that 
happened truthfully happened in my office. That's 
true. The. conclusions are not true because at the 
time in 1995 when I made the declaration I had - T 
went through my file. What I had in my file was the 
January 21st, 1993 letter from me to Britton 
Sanderford and I had a letter of February 16th from 
Erin Pierce to me, but I had nothing to show that I 
had followed through and there was any follow-through 
or any other matter after or even a telephone 
conference in response to her letter 6f February 16th, 
1993. And I don't recall having any telephone 
conference. This document shows that a telephone 
conference in fact happened, which I did not recall. 
And this document shows that - could I have the 
document for, a moment? 
Q Sure. 

MR. WOLBRETTE: We have an extra copy. 
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MR. USDTN: Thank you. 
THE WITNESS: This document shows first 
tha: in response to her February 16th letter, that she 
had a telephone conference. That's the first 
statement that she makes. 

Then down in the bottom paragraph, in the 
last paragraph, this tells me that a decision was to 
be made by Mike Eckstein as to whether it would be 
more advantageous for us on the JA suit to let the 
patent go unintentionally abandoned. This means that 
they, Axonn was making a conscious decision of whether 
to let this case go abandoned and that I did not know 
that this was going on and these discussions were 
happening in the- Axonn case, in-house at the time. 

Then she discusses further one of the 
solutions to the problem. If we filed a disgruntled 
employee affidavit, which I had advised on earlier in 
the month, it needs to be in the Patent Office by this 
Friday. Did Mike discuss this before he left. She is 
sending this to Britton. So she is saying did Mike 
discuss this with Britton Sanderford. She said "L 
called Mike's office and had Shelly ask him," I guess 
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! that is Mike Eckstein, "when he," Mike Eckstein, 
2 "called in, but I believe Mike told Shelly he would 
. 3 call Dave tonight." T don't recall any telephone 

conference from Mike Eckstein at that time. It looks 

5 like if we don't make a decision today, the decision 

6 will be made for us and the patent* will go abandoned. 

So this tells me that Axonn had in their 
possession information, this document for one, that 
the conclusions, in my affidavit were incorrect when * 
these were made in April, of 1995. And I was unaware • 
of this information, and two years later, because in 
April 1995, this is two years after these events, I 
did not have any other memory of what had happened at 
that time. . ' " • 

BY MR. USDTN: 
Q Now one thing that confused me in your 
answer a little while ago, you said you were not aware 
that these discussions were going on. But if you were 
relying on this memo, it says "Dave is waiting" -- 
that's you, Dave, I assume. Wouldn't you assume that 
to be you? 

A Yes.. 
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Q — "is waiting on Mike's decision as to 
whether it would be more advantageous for us on the JA 
suit to let the patent go unintentionally abandoned." . 
Now you can't do something on purpose and have it be 
unintentional, can you, Mr. Newman? 

A That's right. You can't do something 
unintentional — 

Q Is that 

MR. WOLBRETTE: Wait; Let him finish his 
answer. • ; " .-■■'« 

THE WITNESS; I would agree that you cannot 
intentionally abandon something as unintentional. It 
is either intentional or unintentional. I would agree 
with that. And my advice to them was that the case 
not go abandoned at all because it was not a - it is 
a consequence, not an option as I saw it at the time. 
But they you don't let it intentionally go 
abandoned and call it unintentional. At the time, for 
whatever reason, with the James Arthur lawsuit and 
with James Arthur not cooperating with them, they 
had I had given them some advice on how to proceed 
and the advice was basically several-fold. They could 
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1 proceed under but all the procedures would require 

2 a statement, which I called the disgruntled employee 

3 affidavit, by setting forth the facts of surrounding 

4 support and the procedures I would have gone with. 

5 Procedures include going under Rule 47, Rule 183, or 

6 filing a continuation. But they wanted me not to 

7 proceed. They told me not to proceed in terms of, or 

8 did not want me to proceed as far as T know, making 

9 any representations that James Arthur was an inventor 
10. to my recollection. 

11 BY MR. USDTN: 

-2 Q Now you said a lot of things in there. 

13 A Yeah. 

•4 Q Did you advise them not to let the patent 

'.5 go abandoned? 
6 A Yes. 

■ 7 Q You said that when? In a phone 

.S conversation? 

9. A That was a telephone conference, yes. 
*.0 Q When was that? 

:1 A There was a telephone conference with Mike 

.2 Eckstein at least and there probably was a phone 
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1 conference during this one with Erin which I don't 
recall. But the advice I would give to a person is 
not - 

Q I'm not asking you that. I'm asking you 
the advise you did give. 
A Yes. 

Q I'm not asking you to assume anything. I'm 
asking you to tell me exactly what you told them and 
when. 

A The best as I can recall, it was a 
telephone conference at least with Mike Eckstein that- 
you don't want to let the case go abandoned. 
Q And you told him that. 
A As best as I can recall, yes. 
Q What are you basing that recollection on 
right now, Mr. Newman? 

A Mike Eckstein called me around the 10th or 
11th. about a week before, and asked me « he didn't 
ask me - he told me that they had been sued, Axonn 
had been sued by James Arthur. 

Q What are you basing your recollection on 
today as you sit here, since you have now had your 
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1 recollection refreshed in certain ways, what are you 

2 basing your recollection on today as we sit here of 

3 the conversation you say you had with Mike Eckstein? 
* A Oh, base.' 

5 Q Yeah. How do you remember that? 

5 A . . How do I remember that? 

7 Q Yeah. 

? A This document refreshes me that I was 

9 having discussions with Mike Eckstein. 

0 ; Q You just told us a moment ago you didn't 

1 remember having a conversation with Mr. Eckstein. 
2. MR. WOLBRETTE: No, counsel, he said he 

3 didn't remember^having a telephone conversation. 

4 . MR. USDIN: No. 

5 MR. WOLBRETTE: Yes. He said he didn't 

6 have a recollection of having a telephone conversation 

7 as described in this memorandum that Mike was going to 
3 call Dave later after this memorandum. 
? MR. USDIN: All right. And that's what he 

0 just pointed to when he was giving his answer that he 

1 had a conversation with Mr. Eckstein. 

2 MR. WOLBRETTE: No, he didn't point to 
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1 that. 

2 THE WITNESS: No, that's not correct. 

3 MR. USDIN: He pointed to that pan of the 

4 page. 

5 MR. WOLBRETTE: No, that's ridiculous. 

6 MR. USDIN: Where is your finger row? At 

7 the bottom of the page. 

S MR. WOLBRETTE: Come on. That's 

9 preposterous. 

l ° THE WITNESS: I was rot doing anything 

11 on - 

12 (Reporter asked for order in the 

13 deposition.) 

14 MR. USDIN: Let me ask the question. 

15 MR. WOLBRETTE: I'm instructing ynu do not 

16 point at the document unless Mr. Usdin asks you to. 

17 He wants to interpret your pointing in some kind of 

18 way. Okay? 

19 BY MR. USDIN: 

20 Q How do you recall today as you sit here in 

21 this deposition under oath the conversation you had 

22 with Mr. Eckstein? 
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1 A From this document. 

2 Q From what document? 

3 _ A The document of February 17th, 1993 from 

4 Erin Pierce. 

5 Q That's what refreshes your recollection 

6 - that you did in fact have a conversation with 

7 Mr. Eckstein; is that right? 
S A But not - 

9 Q Wait. Please answer my question.- ■ 

10 A This document assists me, yes. 

H Q Was. it before or after February 17, 1993? 

12 A It was before. 

13 Q What day was' it? " " ' 

* 4 A On. or around February 10th or 11th. 

!5 Q * How do you recall that it was on that- day. 

1 6 A This document refreshes me to the extent 

17 that Mike Eckstein was involved in the decision 
process. 

^' Q Having seen this document for the first 

2U time in the last couple of days, is that when your 

21 memory got refreshed as to that conversation? •• 
A Yes. 
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1 Q Tell me exactly what you told Mr. Eckstein 

2 that you can recall here today. 

3 A The best of my recollection, that you don't 

4 intentionally let a case go abandoned. And we 

5 discussed the disgruntled employee affidavit and we 

6 discussed getting James Arthur's signature on the 

7 declaration that was prepared and he said he would get 

8 back to me. 

9 Q And did he? 

10 A I don't recall. 

11 Q Did you call him back before the 18th? 

12 A I don't recall. 

13 Q Did you write to Mr. Eckstein at any time 

14 or to anyone at Axonn at any time about the actions 

15 that should be taken by February 18th as a result of 

16 the conversation you had with Mr. Eckstein? * 

1 7 A Well, they all knew what action needed to 

18 be taken so there was no need to write at that time. 

19 Q So then the 18th came and went and no 

20 action was zaken; right? 

21 A That's correct. 

— Q Did you have any concerns about that date 
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1 coming and going? 

2 A T just: don't recall. 

3 Q Do you have any notes of your conversation 

4 with Mr. Eckstein? 

5 " A I do not. 

6 Q Do you take notes of conversations you have 

7 with clients or outside attorneys? * 

8 A Yes.'" ■ 

9 Q And what do you do with those notes? 

10 A After I'm done dealing with whatever has to 

11 be done with the notes they are destroyed. 

l - Q And what do you mean after you are done? 

i? A Well, whatever has to be taken, whatever 

i- action, whatever notes, whatever I'm asked to do, 

15 those usually, eventually the notes are discarded'. 

16 Q Well, for a patent that goes abandoned, 

17 when do you discard those? 

•8 A After - I just don't recall. 

19 Q What is your process for doing that? Do 

10 you personally go through a file and destroy 

-1 documents? 

A We don't destroy documents, but we don't 
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1 keep the scrap notes in the files normally. 

2 Q But if you have notes of a conversation in 

3 which you were advising a client not to let a patent 

4 go abandoned eight days before the abandonment date, 

5 do you keep those notes? 

6 A I would keep those notes if I could find 

7 them, 

8 Q Do you know where those notes are? 

9 A I have no idea. 

10 Q Have you searched for those notes? 

11 ' A Yes. 

12 Q Where have you searched? 
13" A We searched all the files. 

14 Q How many'.files do you have? 

15 A I don't know. 

16 Q Ten? A hundred? Five hundred? 

17 A We searched all the Axonn files, let me 

18 clarify. 

19 Q How many Axonn files do you have? 

20 A Whatever cases were pending. The Cargili . 

21 \ case. This case. Whatever case. I think the 

22 Sanconix case also, which was part of the Axonn files. 
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1 Q What is Sanconix? 

2 A That is another company of Axonn belonging 

3 to Britton Sanderford. 

4 Q Did you search any other files to look for 

5 these notes? 

6 A Outside of Axonn's files? 

7 Q Yes. 

8 A No. 

9 Q Kow many other files do you have in your 

10 office? 

11 A I don't know. 

" i2 Q . You can't tell me within a hundred? 

13 A. Oh, probably over a thousand. 

14 0 In February of 1992 how many files did you 

15 have in the office approximately? 
'6 >\ I don't know. 

17 . Q A hundred? 

'8 A No. Probably in the vicinity of a 

L9 thousand. Guessing. This is a guesstimate. Maybe 

20 more. 

: * Q E>»d you have any communications with 

22 Britton Sanderford in late January, first half of 
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1 February regarding the potential abandonment of the 

2 patent? 

3 A I had communication with Britton Sanderford 

4 and Mike Eckstein around February 1st, 1993. 

5 Q How do you recall that? 

6 A That was because that was a long telephone 

7 call, very long telephone conference. 

8 Q What was the subject of that, the main 

9 subject of that telephone call? 

10 A The James Arthur matter. They wanted to 

11 get his signature. That was the main subject. And 

12 the secondary subject was to retain our services for 

13 the Cargill litigation. 

14 Q In tfiat conversation did the February 18th 

15 filing come up? 

16 A Tm sure it did, yes. 

17 Q Do you recall it coming up, Mr. Newman? 

18 A I just don't recall much more than a 

19 telephone conference right at this time. I recall 

20 that we had, we discussed about the disgruntled 

21 employee and the options because they told me that 

22 James Arthur wouldn't cooperate or they had not been 
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1 able to get cooperation of James Arthur's signature. 

2 And I suggested that we have a factual statement under 

3 oath by Britton Sanderford setting forth the 

4 circumstances and I called that a disgruntled employee 

5 affidavit which I was going to use in support for a 

6 Rule 47 procedure. 

7 Q What was the conclusion on that? 

8 A .. . They told me not to proceed. They did not 

9 Want me to do that at the time. 

:0 Q And what did you tell them would happen if 

.1 they did not do that? 

-2 A .As a consequence the case would go 

3 abandonee:; 

■4 Q You told them that. 

5 A Yes. 

•6 Q Did you confirm that in writing? 

^ A T did not. 

8 Q Did you take notes of that conversation? 

9 A . I don't recall. 

-0 Q Would that have been your normal course to 

:l have a lengthy telephone conversation with a client in 

.2 which you were discussing the potential abandonment of 
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1 a patent and to not take notes? 

2 A Well, one it's possible, because we 

3 don't take a lot of notes all the time. 

4 Q So you may not have notes of any of the 

5 conversations? 

6 A I may not have any notes. 

7 Q How do you recall that so clearly now, 

8 Mr. Newman? 

9 A These, documents that are refreshing my 

10 i memory are refreshing the/details of what happened 

11 back in February of 1993. They responded that: they 
12; would take care of getting James Arthur's signature is 

13 my recollection and that I was not to proceed with a 

14 declaration or any other procedure at that time. 

15 Q Did they say why? 

16 A No, 

17 Q As it got closer to February 18th did you 

18 contact them again to inform them that you needed the 

19 affidavit by the 18th or the patent would go 

20 abandoned? 

21 A I'm sure I have because it says here we .had 

22 a telephone conference. So we had one around the 17th 
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1 

or 16th, sometime around there. 

1 

correction with preparing for your deposition, haven't 

t 

1 *> 

U 

With Ms. Pierce. 

2 

you? 


A 

Yes. 

3 

A Yes. 

' 4 " 

i 

Q 

Did you call her? 

4 

Q You have been through all of them, haven't 

5 

A 

I don't recall. 

5 

you 0 


Q 

You don't have any recollection of doing 

6 

A As best; as we can, yes. 

7 

that, do you? 

7 

Q And you haven't seen any letter to that 

8 

A 

I don't recall much of the telephone 

8 

effect, have vou? 

Q 

conference at all. 

9 

A That is correct. 

10 

Q 

Did you write to' the. client at any time in 

10 

Q Did they tell you why they did not want to 


this February period advising them that the patent was • 

11 

go the disgruntled employee route as you said it? 

12 

going to go abandoned? 

12 

A. .1 don't recall. 

13 

A 

Well, I wrote them in January a letter - 

13 

■ Q Did you suggest any other options to them 

14 ' 

telling them if we didn't respond by the 18th or 19th, 

14 

as to how they could proceed? 

1 5 

T believe, 

in one month, it would go abandoned. 

15 

A Well, T don't recall any other options 

15 

Q 

Did you write them again? 

16 

suggested. The options were every option suggested 

17 

A 

I did not. 

17 

required making a statement that James Arthur was an 

IS 

Q 

Did you write them in February? 

18 

inventor,, and they didn't want me to take that 

19 

. A 

I don't recall. I don't think so. 

19 

procedure. 

20 

Q 

Have you seen any? 

20 

Q Did you prepare any drafts of- that type of 

21 

A 

I have not seen any. 

O 1 

21 

procedure to send to them for their consideration? 

122 
1 

Q 

And you have been through your records in 

22 

A Well, no, because they told me they didn't 
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1 

want to proceed that way as far as I can recall, or 

1 

A And not for any other « I did not prepare 

■1 

they didn't authorize me to proceed on that route, 

2 

a draft for this case for anybody else. 

3 

didn't tell 

me. 

3 

Q Why would you have prepared a draft for 


Q 

Even before they told you that, they hadn't 

4 

Axonn for anyone else? 

5 

told you to prepare a draft? 

5 

A 1 don't know why. I wouldn't. 

6 

A 

No. Not for them. 

6 

Q Did either Mr. Eckstein or Mr. Sanderford • 

7 

Q 

For anyone? . 

7 

o: anyone else at Axonn ever tell you to let the • 

8 

A 

Well, not for Axonn, right. 

8 

patent gcr abandoned? 

9 

Q 

Did you do it for someone else? 

9 

A I don't recall. 

!0 

A ■ 

For this' case? 

10 

Q You don't recall them telling you that? 

11 

Q 

Yes. 
i 

11 

A ■ ' No. -■■ v . 

12 

A 

No. Of course not. 

12 

Q Do you have any notes in your file that 

13 

Q 

Well, I didn't know why you said not for 

13 

would tell- you that they told you that? 

14 

them. I'm asking you the question. 

14 

A * • We couldn't' find an-y. 

15 

A 

Yeah. Your question was ambiguous. 

15 

Q . Did anyone at Axonn ever tell you that they 

16 

9 

No, it wasn't. My question was clear. My 

16 

wanted the patent to go unintentionally abandoned? 

17 

question was did you prepare a draft to send to them 

17 

A* I don't recall. 

18 

at any time even before the conversation with them? 

18 

Q Did you ever advise anyone at Axonn that 

19 

And you said no, not for them. I'm asking you what 

19 

the patent could go abandoned on purpose and that you 

20 

you meant not for them. 

20 

would then file to revive it as being unintentionally 

21 

A 

Yeah, not for Axonn. No. 

21 

abandoned? 

22 

Q 

At no time. 

22 

: A ' No. 
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18 
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:1 


Q So is it your testimony here today after 
having been refreshed that Axonn was aware of the 
February 18th deadline? 

A February 19th deadline actually. 18th or 
19th deadline, whichever. 

Q Whichever, okay. Can we call it the 
February deadline? 
A Sure. 

Q We will know what we are talking about? 
A Yes. 

Q .. Is it your testimony here today that you 
were aware back in February of 1993 that Axonn was 
aware that they had a filing deadline of Februarv 
1993? 

A Based on this Pierce, this memo of Erin 
Pierce, I clearly was aware because this shows that I 
was aware and they were aware, yeah. 

Q So then you couldn't after that in good 
conscious and in your duty of candor as a member of 
the Patent Bar have filed any kind of petition to 
revive based on it being unintentionally abandoned, 
could you have? 
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1 that's a judgment call, I believe. 

2 Q But you just testified that you told them 

3 about their other options and they chose not to take 

4 those; right? 

5 A I told them -- 

6 Q Isn't that correct? 

•' A I. testified the .option that they had that 

8 they did not want me to do was make a representation 

9 . that James Arthur was an inventor. And that 

0 eliminated the options pretty much. 

1 Q So they knew they had that option though. 

2 That was an option they could have taken based on your 

3 advice; right? 

4 ; A Yes; 

5 Q And they chose not to take that. 

6 . . . : A • , '7 |Mey Jchose —'\ 

1 Q According to your testimony. 

5 A W e ^> 1 donU kncW;if they . chose or not 

9 chose it. T. don't know what happened inside Axonn or 

0 their decisions. You are asking me. I don't know 

1 what thdr -chdices were or discussions in-house. 

7 Q But according to you, they had awareness of 
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A Well, was it intentionally abandoned or not 
intentionally abandoned? 

Q Just answer my question, please. 

A 1 don't know that that's true. That if 
it's - reask the question because I don't understand " 
what you're asking. 

Q Axonn was aware of the deadline; correct? 
A Yes. 

Q And it's your testimony here today that 
they Is: that deadline pass. 
A Yes. 

Q With full knowledge of it. 
A Yes. 

Q And my question to you is you couldn't then 
as a patent lawyer try to revive that on the basis of 
an unintentional abandonment if that were true, could 
you? 

A If they - if it went abandoned because 
they were boxed in because they couldn't respond 
because of the James Arthur lawsuit and the James 
Arthur declaration couldn't be signed, is that an 
intentional abandonment or not intentional? And 
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1 that option; right? 

2 A They were conscious of it, yes. 

3 < Q And they obviously did not exercise that 

4 option, did they? They didn't instruct you to do 

5 that, did they? 

6 A Instruct me to do what? 

7 Q Follow either the option of filing with 

8 Mr. Arthur or without him. 

9 A' I don't recall getting any instructions: on 

10 that. 

11 Can we take a break? 

12 . Q Yes. 

13 (Brief recess.) 

W BY MR. USDIN: 

15 Q M r. Newman, is it your testimony here today 

16 that you are recalling these February 11th and 

17 February 1st conversations for the first time in the 

18 last couple of days? 

1 9 A I recall them the last couple of days, yes. 

20 Q For the first time? 

21 A First time from when? 

22 Q From » 
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i 
1 

A Oh I mnv hnv^ rp railed thfm cnmpfimp 

i 
i 

A 

No. 

*) 

between the last vou are talking between now and 

2 

n 
w 

How about of him calling you? 

-i 

j 

four years ago? 

-i 
j 

A 

No. 

A 

Q Yes. 

A 

Q 

Tm going to show you a document that will 

c 

J 

A. Oh sometime in that timt* ri^rinH T mr»v Hqva 

5 

be marked for identification as P-15. This document 

o 

recalled the conversations, I'm sure. 

u 

bears Bates number AAX101057 from Erin Pierce to yoi 

7 

O Do vou remll thnt at nil*? 

+~S V/ T \J\X I WCull 1 1 1 d I d L till. 

7 

dated r 

: ebruary 17th, 1993. 

Q 
O 

A No T don't rpmll whpn 

o 
o 


(The document referred to was 

Q 

O Did VOU iu*if hprnmp nwrirf* nf thnc*> Hitpc 

0 
y 


marked Plaintiffs Exhibit 

1 c\ 

for the first time in the last few days since they 

10 


No. 15 for identification.) 

1 1 
1 1 

happened? 

1 1 
1 1 


THE WITNESS: Yes. 

I ? 

A Since what hannened^ " 

1 9 


• BY MR. USDIN: 

i j 

O Since the cnnv^r^ntinriQ hnnnpn^H Cinnp 

* 


Q 

Do you recall receiving, this letter? 

1 A 

the . cnri vpr^n ttnn^ tnolr nl^r*p 

1 A 

14 

. A 

This letter, no, I do not. 

1 <\ 

A I can't sav that because T mav hnvp h^pn 


: * Q 

It is addressed to you; correct? 

! fi 

1 o 

dwdic ui tncrn ai uiner. limes loo. I just Qon t 

16 

A 

Yes. 

l / 

recall T mav or mav nr>t T met rlr»n'f rA/^nll 

1 / 

Q 

Does the address appear to be correct to 

1 Q 

O And VOU have no rernllprtinn am T rirrhr 

^ T iiu » v 1 1 ^^Vilw^llUII | dill 1 ll^lll) 


you? 


• 0 

i. 7 

of talking to Mike Eckstein around Fehmnrv 17th*> 

1 Q 
Ly 

A 

Yes. 

— u 

A- I have no recollection. 

20 

0 

•And the fax information? 

21 

Q ■ Do you have any recollection of calling 

21 

A 

Yes. 

22 

him? 

22 

Q 

Do you know why this document was not 
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1 

produced to us in the litigation in the production of 

1 

Cargill 

from time to time. 

2 

your files? 

2 

A 

May or may not, yes. That is correct. 

3 

A T don't think we have it. 

3 


MR. USDIN: So I guess I would ask then 

4 

Q Did you look for it? 

4 

that ws 

* make sure we have all the documents since 

5 

' A I don't think we — yes. I don't think we 

5 

there a 

pparently appears to be- some overlap in 

6 

- T have never seen this letter. 

6 

Mr. Nc 

;wman's files. 

■ 7 

MR. WOLBRETTE: I can answer this. This 

7 


MR. WOLBRETTE: Well, counsel, I don't 

8 

has nothing to do with these files you requested. 

8 

think this has anything to do with this lawsuit. This 

9 

This has to, do with Voyager. This is the Cargill 

9 

letter talks about the Voyager-suit. So I don't see 

' 10' 

file. This is 'not this file. 

10 

that this has anything to do wth this. But you are . 

11 

* THE WITNESS: That is correct. This letter 

11 

welcome, if you want to look through the files in the 

12 

has to do with Voyager.. It has. nothing to do with the 

12 

Voyager suit, you can do that too. 

' 13 

wireless alarm patent. 

13 


MR. USDIN: The point is he has just said 

14 

, BY MR. USDTN: ' ' - ; • 

14 

that his recollection has been refreshed about what 

15 

Q Didn't you just testify that at least in 

15 

happened based on a February 17th, 1993 memo that 

16 

some of your conversations with them around this time 

16 

includes references to potential calls by Michael 

17 

period you were talking about more than just the 

17 

Eckste 

in. He has testified that he does not recall 

18 

Cargill in the same conversation? 

18 

Michael Eckstein calling him. This letter in the 

19 

A That's possible. That's true. I remember 

19 

first two sentences states, and I'm quoting, "I just 

20 

from the February 1st telephone conference. 

20 

spoke with Mike Eckstein. It seems that he has been 

21 

Q So when you would speak to Mike Eckstein, 

21 

trying to contact you for a while and you have not 

. 22 

for example, you would speak to him not just about 

22 

returned his calls." Mr ; Newman couldn't have known 
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1 why he was calling if he didn't return the calls. 

2 MR. WOLBRETTE: Counsel, your question to 

3 him on which I broke in is why this had not been 

4 produced. This was not produced because it wasn't in 
the patent file that brings us here. It may well be 
in the Voyager file. As I said, if you want to look 
through the file, you are welcome to it. But you 
didn't request anything from the Voyager file. But 
you are perfectly welcome to do it if you want to look 
through it. Or if you want us to look through it for 
you, we would be happy to do that. 

MR. USDIN: We are not knowledgeable nor 
responsible for knowing how he keeps his files and 
therefore how he is going to produce documents to you. 
BY MR. USDIN: 
Q For exampie, could there be notes of 
conversations you had with Mr. Eckstein or 
Mr. Sanderford that relate to this matter that would 
be in the Cargill file? 
A ' I don't know. 
Q You haven't checked. 
A I just don't recall. 
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Q Have you checked? 

A I have « no, I haven't looked through it. 

Q Now going back to your declaration, you 
testified that paragraph 48 of your declaration was 
the firs: paragraph that was false. 

A I said incorrect. 

Q Okay. That was. incorrect. What about 
paragraph 4$ was incorrect? 

A Well, this is a case where it says that 
February 18th, 1993, the date for responding to 
examiner's 1993 communication, was missed due to my 
impaired concentration, and also due to my loss of 
support staff that would have otherwise assisted me to 
reconstruct the data missing in the'docket. 

Well, the whole - the concept that we 
missed a date because of a docket and because of " 
impaired concentration and loss of support staff is 
totally irrelevant. The date wasn't missed because 
this memo shows, the Erin Pierce letter to Britton 
Sanderford of February 17th, 1993 shows that they were 
aware of this date. And so to say missing from 
docket, whether it is missing or not is totally 
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1 irrelevant. 

2 Q Now the memo that you are referring to, 

3 which I think is P-14; is that right? 
A Right. I'm not pointing to anything other 

than I'm holding it. 

Q I didn't say you were. The memo that is 
P-14 talks about Axonn and what their communications 
were. Paragraph 48, does that not relate to what was 
going on within your office? 

^ . : ■ *P P art ! if - relates -to what was - well, it 
looks -- paragraph 48 relates to my concentration 
being impaired and the pain and burning resulting from 
medical treatment of the painful affliction in my feet 
and ;to restore ^.matters that were entered into docket 

15 after.. January ,15th, 1993. The date: may, it may be « 

16 ras best as il can tell, the date is not in the docket; 

17 and is still not in the docket as of that time. So 

18 the date itself is .missing from the docket because in 

19 the normal : course of business that's a date we would 
have ; : in::ai;:;docket system. 

Q So you were not reminded of that date by 
this docketing system according to jjjis., 
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1 A I was not reminded of the date by my 

2 docketing system. 

3 Q According to this, you also missed the date 

4 due to your impaired concentration; is that correct? 

5 MR. WOLBRETTE: Is what correct? That it 

6 says that or that is what happened? 

7 MR. USDIN: Tnat's what the document says. 

8 THE WITNESS: Are you saying yes, that 

9 is correct. 

MR. USDIN: Okay. 

MR. WOLBRETTE: You mean that's what the 
document says. 

THE WITNESS: Yeah. I'm confused. If you 
are asking me if that's why or if that's what the 
document says? 

BY MR. USDIN: 
Q I'm asking you first right now if that's 
what the document says. 

A That's what the document says, yes. 
Q Okay. Do you have any knowledge today 
that's been refreshed by anything that when February 
18th came, you remembered that that was a due date? 
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1 A I have no recollection. 

2 Q Do you have any recollection today, 

3 refreshed or otherwise - 

4 A Other than the documents - 

5 Q that you were aware - 

6 " MR. WOLBRETTE: Wait a minute. 

7 THE WITNESS: Other than the documents that 

8 we have just testified, no. 

9 BY MR. USDIN: 

10 Q I don't understand that. Let me ask you 

11 the question again. Do you have any recollection 

12 today that you were aware -on February 18th 'that there 

13 was a filing due? 

A Do 1 have a recollection? I don't have a 

15 recollection right now. 

*6 Q It didn't come up. oh your docket system, 

17 did it? 

IS A That's correct. 

^ Q And your concentration was impaired at that 

10 time; is that correct? 
21 -A That is correct. 

2 Q So independent of whatever Axonn was 
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1 thinking about, you can't testify here today that on 

2 February 18th you were aware that a filing was due. 

3 A That is correct. 

4 Q Let's look at paragraph 55. I think that 

5 was the next one that you had said you believed was 

6 incorrect as of today. Is that right? 

7 A I believe so, yes. 

8 Q Tell me what is incorrect about paragraph 

9 55. 

10 A Well, provided. I had the client's 

11 permission and authority, I would have filed,, I would 

12 have called the client on February 18th to file a 

13 continuation and that's the normal procedure I would 

14 have done. I would not have filed it without their 

15 'authority. But I recognize now that that would not 

16 have- happened because the continuation would have 

17 included a representation that James Arthur was an 

18 inventor. This is inherent because you are refiling a 

19 case stating he is the inventor. You are - all it 

20 does is extend time. It doesn't solve the problem of 

21 getting James Arthur's signature. And it would no: 

22 have solved the problem, I think. I'm not sure that 
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1 it would have solved the problem because it was 

2 questionable whether one could be filed at that time 

3 because your question was was the patent application 

4 pending or not in February of 1993 or did it go 

5 abandoned in November of 1992. 

6 Q So 'it already may have been abandoned no 

7 matter what you filed in February; is that right? 

8 A That's possible. • 

9 Q Did you on February 17th or February 18th 

10 or February 19th, whatever the due date was, did you 

11 ' make any attempt to contact anyone at 'Axonn,' initiate 

12 any contact with anyone at Axonn to tell them that if 

13 they didn't do something, the patent was going to go 

14 abandoned? ■ • ■ * 

15 A I don't recall. 

16 Q . You don't have any recollection of that, do 

17 you? 

13 A That's correct. 

1^ Q In the conversations that you do recall now 

20 having had with Mr. Eckstein and Mr. Sanderford and 

21 Mr. Eckstein, what did you tell them would be the 

22 consequences of the abandonment? t , . 
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1 A If the case goes abandoned, your rights to 

2 pursue the patent would be lost, if it's intentionally 

3 abandoned. 

4 Q You told them that. 

5 A Yes. 

6 Q And in which conversation was that? 

7 A I don't recall. 

8 Q Was it the one just with Mr. Eckstein or 

9 was it the one with both of them? 

10 A I don't recall. 

11 Q Did you write 'them a letter confirming that 

12 that would be the' consequences of inaction? 

13 A I can't find a letter. I can't 'find one in 

14 =: the files at. this; time.;: 

15 Q Do you have .any-recollection of writing 

16 one? ■ 

17 A I don't recall. 

18 Q Do you recall writing one? 

19 A I don't recall. 

20 Q Can you give me a yes or no on that? You 

21 do or you do not recall writing such a letter? 

22 ; A T don't recall writing; such a Jetten^v^ 
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L Q Okay. Based on your recollection as you 

2 sit here today, was it your understanding back in 

3 February 1993 that any abandonment by them would have 

4 been intentional? 

5 THE WITNESS: Could I have the question 
5 read back, please? I understand abandonment -- 

7 because I'm trying to understand the question. 

3 Please. 

9 MR. USDIN: That's okay. 

0 (The record was read by the reporter.) 

1 MR. WOLBRETTE: Could I ask for 

2 clarification? You are talking about abandonment 

3 under the circumstances as they existed at that time, 

4 not just any abandonment? 

5 MR. USDIN: Yeah. 
5 BY MR. USDIN: 

7 Q What I'm trying to ask « that question 

3 wasn't the best what I'm trying to ask you here is 

9 you now have a memory that you didn't previously have 

0 you say of what went on in those days, 

1 , A That's correct. 

- Q Based on your current memory of what you 
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1 knew back in February of 1993, based on what you knew 

2 in February 1993, would Axonn's abandonment, if there 

3 had been one. have been intentional or unintentional? 

4 A Base on my memory. Or not based on my 

5 thoughts or analysis. 

6 MR. WOLBRETTE: He wants to know if under 

7 the circumstances as you now understand them whether 

8 you toid them i; was an intentional abandonment or 

9 whether they could file an application to revive it as 

10 unintentional. 

11 THE WITNESS: Is that the question? 

12 MR. WOLBRETTE: That's basically the 

13 question, what he is trying to get at. 
W * BY MR. USDIN: 

15 ' Q Go ahead and answer that. 

1 6 A I don't recall right now. I cannot recall 

17 at this time. I think that » I just can't recall at 

18 this time. Because the question - I just don't 

L9 understand or recall the question at this point. What 

20 I think the -- if the case was unintentional, the 

21 abandonment, they could definitely revive the case. 

22 If i: was intentionally abandoned, because we have had 
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1 many clients intentionally abandon the case, they just 

2 don't want the case any more, then the case is clearly 

3 unintentionally ~ is clearly intentionally abandoned, 

4 then you cannot revive the case. And as I recall now, 

5 the issue was did these facts and circumstances force 

5 Axonn into a position where they could not Tespond to 

1 . the office action because they could not get James 

3 Arthur's signature. They could not or did not 

9 .authorize me to proceed with representations which I. 

0 would prepare, such as disgruntled employee 

1 affidavits, to support procedures I would have taken 
- which would;; have represented James Arthur as an 

3 inventor. ,A^ them into a situation 

4 that it was an /unintentional:^ because they 

5 ; didri -t have : u: : choice. . Meir ihancls were tied because 

6 of the James 'Arthur .litigation'.' 

' Q Did you advise Axonn or anyone related to 

S Axonn in February of 1993 that if the patent went 

9 abandoned, it would be an unintentional abandonment 

0 that could be revived? 

1 A At any time in 1993. 

2 Q In January or February of 1993. 
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1 A I don't recall. 

2 Q . You don't recall doing that, do you? 

3 A I don't recall doing it. 

4 Q Did you advise Axonn or anyone related to 

5 Axonn at any time in January or February of 1993 that 

6 under their circumstances, it they let the patent go 

7 abandoned, it would be an intentional abandonment and 

8 therefore could not be revived? 

9 A I don't recall. 

10 Q You don't recall doing that, do you? 

11 A I. don't recall. I do not recall. 

12 Q You don't recall doing that, telling them 

13 that? 

14; A Telling them what? 

15 Q That under the circumstances that they were 

16 in, any abandonment would be intentional and could not 

17 be revived. 

18 A I don't recall that. 

19 Q You don't recall doing that, do you? 

20 AT don't recall doing that. 

21 Q And you certainly never wrote them to that 

22 effect, did you? 
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A That is correct, 

Q Is it your testimony that Axonn was opposed 
to any kind of a filing that showed Arthur as an 
inventor? 

A From my recollection of 1993, yes. 

Q Now there had already been a filing with 
the U.S. PTO for this patent application that showed 
Arthur as an inventor; correct? 

A That is correct. 

Q Did they explain to you why now they no 
longer wanted to show Arthur as an. inventor? 


In February, no. 
At some other time? 
Yes. . 
When? 

In June of 1993. 

What did they tell you in June of 1993? 
They wanted me to remove or asked if they 
could remove Arthur's name as an inventor from all the 
■•patents that were issued and including this, and this 
patent 'application. 

Q That was after the patent had already been 
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declared abandoned; correct? 
A Yes. 

Q And you told them they couldn't do that; 
correct? 

A I told them they could not. I told them 
based on my understanding from 1998 (sic), that Arthur 
was a key inventor. 
Q From? 

A 1988. The reason . I knew that, was because 
his name went first on the patent. So on the issued 
patent you see Arthur'sname. Arid Britton Sanderford 
insisted that Arthur's name go first because heboid 
me in 19SS that Arthur was a key inventor. I thought 
Arthur's name, it was my opinion Arthur's name could 
not be removed from' the patent as a co-inventor. 

Q Now you also testified earlier that 
paragraph 57 of your declaration was incorrect. Can 
you tell me what in that paragraph is incorrect? 

A Well, it's clear based on, I said based on 
refreshing my memory, or not refreshing but seeing the 
memo of Erin Pierce written February 17th, 1993 that 
there was a consciousness of the date that I had, that 
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1 I had a consciousness of the date and Axonn, Mike 
Eckstein and Erin Pierce had a consciousness of the 
date, and that therefore I think this is incorrect 
because these people were aware of the date. 

Q But it's those people as opposed to your 
realization. The affidavit refers to your 
realization; correct? 

A Well, the affidavit 
Is that correct? 

The affidavit refers to my realization, 


10 
11 


Q 
A 
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yes. ........ 

Q And that memo doesn't discuss what you were 
aware of on February T8th or' February 19th; correct? ■ 
. A. " Well, that's not true. 

Q, Okay. What date is the memo that you are 
relying, on? 

A February 17th, 1993. 

Q Okay. It is true that your concentration 
was impaired at this time; correct? 

A That is correct. 

Q So the memo that is dated February 17th, in 
other words before the due date, whatever it was, the 


Page 60 

1 ISth or the 19th, doesn't discuss what you happened to 
be thinking of or aware of on the 18th or the 19th; is 
that right? 

A That is correct. 

Q So really paragraph 57 could be accurate 
for all you know today; is that right? 

A It could - it may be. It could be. It 
could not be. I jtist now feel, seeing this, there is 
more - the bottom iine, this was available to Axonn 
when this affidavit was* prepared. This affidavit and . 
draft was'sent several times to Mr. Eckhard . Kuesters * 
and it's clear after seeing bills that Axonn had a 
chance, Mike Eckstein and Steve Pant at minimum had 
chance to review thisiaffi^ any 
corrections to any :inapcuracy in it. And nb:^ne : 'when 
this affidavit was prepared in 1995 brought tb irny - 
attention these set of facts to refresh my memory. 
This is two years after it happened. So basically I 
was fooled. I was fooled or snookered into making 
statements which I believed at the time, in 1995, were 
correct. But had there been cooperation from Axonn 
22 and we had a discussion about. what had happened^we 
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1 could have reconstructed what happened and we would 

2 have more accurate representations in here, in this 

3 declaration. 

4 Q Did you contact anyone from Axonn at the 

5 time you were preparing your declaration? 

6 A Yes. 

7 Q Who? 

8 A Eckhard Kuesters. 

9 Q Anyone within the company? 

10 A No. 

- 1 Q Did you. tell Mr. Kuesters at any time that 

12 you had reviewed your file in connection with this 

.3 time period? 

:4 ' A Yes. And that's where I said the file 

15 included January 21st and the February 16th letter 

:6 from Erin. That's all I had in my file. And I had 

17 reviewed my file at that time. 

>8 Q Did you tell Mr. Kuesters what was in your 

19 file? 

10 A I don't recall. 

:1 Q You don't recall doing that, do you? 

1- A I don't recall doing that. 
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1 Q Did you tell Mr. Kuesters that you had no 

2 memos or notes of any conversations with anyone at 

3 that time? 

4 A I don't recall. 

5 Q So when Mr. Kuesters was doing this, he - 

6 wouldn't have been aware of what you looked at to 

7 refresh your recollection; is that right? 

8 Mr. Kuesters didn't know what you looked at in your 

9 file? 

10 A He didn't know what I had in my file, 

11 that's true. ■ 

Q He didn't know whether you had notes of 

13 conversations with anyone for that time period, did 

14 he? 

15 A That is true. 

16 Q Mr. Kuesters didn't suggest to you that you 

17 include in a declaration that you were suffering from 

18 a debilitating foot disease, did he? He didn't know 

19 that you had a debilitating foot disease, did he, 

20 until you told him? 

21 A I told him I had that. 
-2 Q You volunteered that? 
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1 A He asked. No, he asked me what was going 

2 on at that time in my life. 

3 Q And you told him about the foot disease. 

4 A Yes. 

5 . Q And you told him about the docketing 

6 problem. 

7 AT told him about the docketing, yes. 

8 Q And that did happen; correct? The 

9 docketing problem did happen; correct? 
0. A Yes. 

1 Q And your docketing system was erased; 

2 correct? 

3 A Yes. 

4 Q And the docket entry for the Axonn response 

5 of February 18th or 19th was deleted; correct? 

6 A Well, it wasn't there. So the implication 

7 is it was de|eted, yes. 

8 Q So it may not have been put in in the first 

9 place. 

•0. ... A.. : :My;belief is it was put in. 

1 Q But you don't know that. 

2 A ; T don't recall at this point. 
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1 Q So it either wasn't put in or it was 

2 deleted, 

3 A That's correct. 

4 Q So either way it did not appear on your 

5 docketing system on February 18th or 19th; is that 

6 correct? 

7 A Yes. 

8 Q And that's al! true; correct? 

9 ' A Yes. 

10 Q : And that is. something volunteered to 
1.1 Mr. Kuesters; correct? 

12 • A Yes.. 

1^ Q He did not provide you with that 

14 information, did he? 

15 A That is correct. 

16 Q When he asked you what was going on in your 

17 life during that time period, this is what you came up 

18 with; right? 

19 A Yes. 

20 Q And did he suggest to you that you review 

21 your file? 

22 v A I did review rny file. I can't recall if he 
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suggested it or not, but T did. 

1 


2 

O Did vou tell him sifter vmi rpvi^u^pH vnnr 

2 

A Based on telephone conferences. 

3 

file that your file was incomplete in any wav? 

3 

Q Wouldn't a prudent thing be to write them a 

4 " 

A I wouldn't know what is missing if 

4 

ierter to make sure they understand what they were 

5 

something is mii^inc T a^um** mv filp ic mmnlAfp 

5 

about to give up? 

6 - 

Q Even if it has no hand notes of anv 

6 

MR. WOLBRETTE: Define prudent. What do 

7 

conversations with anyone for the whole time period? 

7 

you mean by prudent? 

s 

A It*s tvoical we don't hrwp a \nt nf hanH 

8 

BY MR. USDIN: 

9 

notes in anv files for a lot of thinos hpraiKp a inf 

9 

Q What do you understand prudent to mean? 

10 

of times we just don't take notes. ' 

10 

MR. WOLBRETTE: No, you have used the word. 

11 

Q But is it typical that you would have no 

11 

You tel] him what you mean by the word. 

12 

hand notes when there was a Datent annlieatinn that 

12 

MR, USDIN: I will withdraw the question. 

13 

was about to eo abandoned'? ' * 

13 

BY MR. USDIN: • " 

14 

A That's tvoical when evervbodv knows whnt'c 

14 

Q Do you know what prudent means? 

15 

eoinc on. * " * 

13 

A \ don't know "from your terms, no. 1 don't 

U6 

Q And is it tvpical that there would be no 

16.. 

know what it means to you. •*." 


confirming letters tn thf* rlif»nr nHvicina tKpm thnt 

wuimi umijj iwnwto IU Lilt- LrllWIll oUVIMIl^ lllClll lllcll 

17- 

Q You are a lawyer. You don't know what 

;1S 

unless they took certain actions the patent would go 

IS 

pruaen: means; is that correct? 

19 

abandoned? 

L9 

* MR. WOLBRETTE: He said he didn't know what 

70 

A Yes. When everyone knows what is going on, 

20 

i: mean: to you. 

! 21 

that would be typical, yes. 


MR. USDIN: I want to make sure we have the 


Q How would you make sure that everyone did 

22 

same definition. 
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; 1 

MR. WOLBRETTE: You are asking the 

1 

understood whether it was going to be intentional or 

• O 

question. Why don't you tell him what you mean by 

2 

unintentional; correct? 


prudent. 

3 

A That is correct. 


BY MR. USDTN: 

4 

Q And so there were two fairly different 

5 

i 

Q No, what do you understand prudent means? 

5 

consequences of whether it was intentional or 

i 6 

MR. WOLBRETTE: They are going to play 

6 

unintentional; correct? 

7 

games, David. 

*7 

A * 'Yes. 

S 

MR. USDCs T : No, I'm going to be comfortable 

■8 

Q Did you write them a letter telling them 

9 

with his definition, okay?* • 

9 

those two dramatically different consequences in view 

10 

MR. WOLBRETTE: Fine. 

10 

of the uncertainty in your own'mind of what the 

11 

BY MR. USDIN: 

11 

circumstances were? 

12 

Q What do you understand prudent to mean so f 

12 

A * No. 

13 

can make sure that you are comfortable with it. 

13 

Q Would* that have been the reasonable thing 

14 

A Reasonable. 

14 : 

to do? ' ' ■ 

15 

Q Okay. Wouldn't the reasonable thing to . 

15 

A Looking back, yes. At the time they were: 

16 

have done would be to write a letter to make sure 

16 

advised of, everyone understood, clearly understood, 

17 

everybody understood what rights were going to be 

17 

or appeared to understand. It didn't, seem necessary. 

IS 

given up? 

18 

Q What did they understand, Mr. Newman? Die 

19 

A Now I wish I had written a letter, yes. 

19 

they understand their abandonment was going to be 

20 

But it wasn't .done at that time. 

20 

intentional or unintentional? 

21 

Q But your testimony right now is that you 

21. 

A At this point I don't know because I don't 

22 

are not sure even as you sit here today whether you 

22 

know their understanding. 


. [OTPCI, ^P^ORE, INC. ~" . .. , . rjLlp^sP^URE, (l ie. CompPress Page 1 

-* ;v --' 1 >02 3il-lJ8i 1-202-331-1981 1 ? )2 m i. m 


.xonn Corporation v Newman 


Q What was your understanding? 

A T don't recall. In 1993, I don't recall. 

Q That recollection has not been refreshed 
from looking at any of this? 

A T still can't tell from this. This looks 
to me like. they were in a bind. And they made a 
decision, they had a conscious awareness of the 
options and they made a decision. 

Q And is that intentional or unintentional 
abandonment that results from that decision? 

A You know, I think more investigation has to 
be done new to find out what was in their state of 
mind at the time, because I don't know. The answer is 
I think it's unintentional based on when they are 
backed up against the wall. But they cannot proceed 
freely on their own accord. That :to me is 
unintentional. 

Q Did you ever make any filings with the PTO 
that made that argument? 

A i don't' recall any filings that I have made 
at this point. I just don't Tecall. 

Q You also said that paragraph 58 I believe 
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1 was incorrect. 

A Yes. 

Q Tell me what is incorrect about paragraph 
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A This says "But for the impairment of my 
concentration due to the unavoidable, extensive, 
excruciating, continuous pain, discomfort and burning 
I suffered in February 1993, due to the unavoidable 
virus, and but for my docketing system collapsing due 
to unavoidable loss of my support staff, impairment in 
my concentration, and deletion of docket data by the 
interviewee." Okay, that's all true. Those things 
happened. But the conclusion, "I would have timely 
submitted a continuation patent application on or 
before the critical date of February 18th, 1993 and 
the present application would not have been 
abandoned," I think that conclusion is incorrect. 

Q So the conclusion being that you would have 
timely submitted a continuation -- 

A No. Because it is not that I would have 
timely. I think the - I would not have submitted 
anything without the client's authorization, and T did 
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not have client authorization. 

Q But when you say the conclusion is 
incorrect, the conclusion you are referring to is the 
conclusion that you would have timely submitted a 
continuation patent application; is that correct? 

A That's correct. 

Q And you are saying now you would not have 
done that. 

A I i wouldn't have.done it without the client 

> authorization. And based on my recollection of what 
happened in. 1993, they did not, they Axonn did not 

: want me to proceed with representations that Arthur 
; was an inventor. 

Q Did they ever state -that in writing to you? 

A I can't recall all; the v/ritincs I have from 

> them. 1 don't know if I have that or not in the 
records. 

Q Well, you have looked through your files in 
the last couple of days; correct? 
' A No, I haven'L Not in the last couple of 

Q Have you looked through, your files in 
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1 connection with this litigation? 

2 A Yes, I have. 

3 Q And you have done that in the last couple 

4 of months? 

5 A Maybe the « I reviewed some files on 
6' Monday, Tuesday, Wednesday, yes. 

7 Q Of this week. 

8 A . Yes. 

9' Q And in that review of those files did you 

10 see any letters to you from anyone at Axonn or anyone 

11 associated with Axonn in which they told you- they did 

12 not want you to submit a continuation patent 

13 application on or before February 18th, 1993? 

14 A I don't recall any letter. 

15 Q You don't recall seeing one, do you?. 

16 A Right. 

17 Q Is it your testimony that the first time 

18 you were aware that this declaration that you signed 

19 under penalty of perjury and submitted to the Patent 

20 Office, that the first time you were aware that there 

21 were incorrect statements in it was in the last few 

22 days? 
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A 

Yes. 

1 

Q When? 

"> 

Q 

Let's go back to a little background, 

2 

A I don't recall exactly. It was either 1990 

3 

Mr. Newman. After law school you went to work for the 

3 

or 1991. I'm not sure. 

4 

Finnegan 

law firm? 

4 

Q While you were teaching, did you also 

5 

A 

Yes. 

5 

practice law on the side? 

6 

Q 

For two or three years? 

6 

A Yes. 

7 

A 

About a year, year and a half maybe. 

7 

Q Starting when? 

8 

Q 

Was that patent work? 

8 

A 1985. 

9 

A 

Yes. 

9 

Q . '85? 

LO 

Q 

All patent work? 

10 

A Yes. 

il 

A 

Yes. 

11 

■ Q What type of law were you practicing? 


Q 

Why aid you leave : 

12 

A I had a general practice but included 

13 

A 

1 had an offer to work with the university 

13 

patent law. 

14 

full ^ime. 


14 

Q How much of your time were you practicing 


U 

University/ wnicn one' 

15 

law* while you were teaching full time? 

16 

A 

George Washington University. 

16 

A I don't know. How do you quantify how 


Q 

So you left them of your own volition? 

17 

much? In hours? 

iS 

A 

Yes. 

18 

Q Yes, hours per week let's say. 

:9 

Q 

What were you teaching? 

19 

A It would vary because in the. summer you 

20 

A 

Electrical engineering. 

20 

have a lot of free time so all of my people are 

_ i 

Q 

Did you teach any patent courses? 

21 

working full time practicing law. When the teaching 

*>-> 

A 

Eventually, yes. 

22 

picks up, the weight, of the law practice would 
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1 

decrease and I would spend more time teaching. The 

1 

Q Can you describe what those are? 

2 

first year I only had to teach one course per 

2 

A • Let's see what we have here. 

3 

semester, so I had a lot of time the first year. 

3 

I have also been admitted to the Delaware 

,1 
*t 

Q 

And then in 1991 you started your own firm; 

4 ' 

Bar. 

5 

correct? 

5 

Q Anything else? 

6 

A 

Well, this is the firm, '85. It kind of 

6 

A There may be other associations that I have 

7 

grew. 

It was small doing general matters. It was a 

7 

added, deleted, whichever, which has varied from what 

8 

mixture of patent:- excuse me -- mixture of 

8 

is. on here now. Other professional associations, I " 

9 

practicing law and a mixture of just general 

9 

'• probably varied that. : 

10 

consulting. 

10 

Q All right. Anything on pages four and five 

11 

Q 

But in '91' you started full time I believe, 

11 

that is not accurate? : 

12 

didn't you? * 

12 

A Well, as of that time, that's what I was, • 

13 

.A 

Well, yes. I left the university in '91, 

13 

doing in terms of what I was doing. Because now some 

14 

that's correct! 

14 

.of these things are basesd on expeiriences at. Finnegan, 

15 

Q 

Okay. Go back if you would to that resume. 

15 

some at the CIA at some point. :So depending on .how 

16 

Do you still have that? The firm's profile. I 

16'; 

:= you read it. It is meaht to . accurately reflect on my. 

17 

believe that's P-13. Qn pages four and five, does 

17 

background, where I have been . The years are . correct. 

18 

that accurately describe your professional licenses 

18:: 

: The degrees look -to ;be x^ appear 

19 

and affiliations? 

19 

to be correct. Professor. I became a professor and 

20 

A 

At .that time, yes. 

20 

lecturer in law at one point at George Washington 

21 

Q 

Have there been some that have been added? 

21 

University which is not on here now. One semester. 

22 

A 

Yes, ; t 

22 

There may be other things I have done professionally 
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1 that are not listed here since that time. I just 

2 don't know what they are. 

3 Q Have you ever been the subject of any 

4 professional disciplinary proceedings? 

5 A Only on a matter that I have been told is 

6 de minimis, or nothing. I have had one issue, yes. 

7 Q What is that issue? 

8 A I had a former associate after I sued him 

9 file a complaint about five, six months later when he 

10 couldn't get the lawsuit to settle. 
'.1 Q Who was that? 

12 A Anthony Natoii. 

13 Q What was the lawsuit that was filed? 

14 A Common law conversion and theft. 

15 Q What was the basis of the lawsuit? 

.6 A . He stole about 10 megabytes of documents 

17 from -our file when he left and I went after him for 

18 it. 

19 Q What happened in that lawsuit? 

-0 A We got a default in Maryland and then I 

-1 pursued him in New York. I have a judgment against 

12 him now in New York and he is trying to fight it on an 
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1 appeal. 

2 Q What was the disciplinary proceeding that 

3 he filed? 

4 A He filed in the Patent Office regarding 

5 another client matter which is confidential to a 

6 client. He didn't file a disciplinary proceeding. He 

7 filed that there was something about some dates of 

8 documents which he has which factually just his 

9 statements were just totally wrong. 

10 Q Could you explain? Without telling me who 

11 the client is at this point. 

12 A He made representations that certain dates 

13 were dated, were backdated before a certain point in 

14 time, which they were not. They were dated by a 

15 client a: a certain point in time as confirmatory of 

16 what actually happened at this time. But he is trying 

17 to say they happened before that date and made a bunch 

18 of accusations about me having illegal stock in a 

19 company which I never had any stock in whatsoever. 

20 I'm trying to think of what other accusations. He 

21 made a bunch of other they were all false 

22 accusations. These were filed basically after, when 
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1 he couldn't get to settle the. Maryland lawsuit. 

2 Q What is the status of that disciplinary 

3 proceeding? 

4 A Well, the person at the Patent Office told 

5 me, he said it was so unimportant they may not do 

6 anything on it. He said what I was supposedly 

7 characterized of doing, he said it was nothing wrong. 

8 It was what, he did in practice and there was nothing 

9 he could see that I had done wrong.. He said they are 

10 just too busy with real matters such as grading Patent 

11 'Bar exams; it took them from August until roughly 

12 March or April of this year to grade the exams from 1 
.3 last August,, and he had other matters to. go after. 

-4 . Q When was the complaint or when was the 

.5 filing, the disciplinary filing? 

16 A . "■■■He'lfiled-it.inaybe^-around 1995. 

7 U And it's still pending then. 

8 ; A ; : : 

.9 pending: : : Tney : said ; they. :ddnU Iknow if they will ever : 

10 get around:: to- anything ;ori ; ;it.l 

11 Q But it hasn't been dismissed. 

12 A It hasn't been dismissed. 
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1 

Q 

And it hasn't been ruled in his favor 

2 

either: 

correct? 

3 

A 

This is true. 

4 

Q 

So it's still open? 

5 

A 

Still an open matter. 

6 

Q 

Any other proceedings in the Patent 

7 

Office 


8 

A 

No. 

9 

Q 

— relating to you? 

10 

A 

No. 

11 

Q 

Any proceedings before any other 

12 

professional affiliations? 

13 

A 

No. 

14 

Q 

No other bar association pro^csdirgs?. 

15 

A 

No. 

16 

Q 

Any other malpractice claims other than by 

17 

Axonn 


18 ■ 

A 

No. 

19 

Q 

Never been. 

20 

A 

..Never, been. 

21 

Q 

Okay. When you take notes of a 

22 

conversation, Mr. Newman, do you put them in the file 
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1 or send them to someone to put them in the file? 

2 A I normally, if T take notes, they are put 

3 in the out box. Then they are normally put in the 
4' file. The file name is normally written on the notes. 

5 Q Then someone such as Dawn Molvin will put 

6- them in the file? 

7 A That's correct. 

8 Q That's one of her jobs? 

9 * A Yes. 

!0 Q And then if the matter is concluded, does 

11 someone go back through that file and extract those 

12 notes? 

*3 A It depends on the matter. In patent 

14 applications generally that is true. . * 
5 Q Patent, I'm sorry? 

16 A When patent applications issue, we normally- 

17 clean the file. 

15 Q What about when a patent application has 
19 gone abandoned and the prosecution is continuing with 

10 another attorney? 

'1 A Usually if there are notes in the file, the 

22 notes are there. 
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1 Q And in going back and reviewing the Axonn 

2 files you found no such notes? 

3 A I could not find any such notes. 

4 Q Do you have any recollection of purging 

5 that file of any documents? 

6 A No. 

7 Q By purging I mean taking any documents out 

8 and throwing them away or destroying them? 

9 A I do not. 

10 Q Or instructing anyone to do it? 

11 A No. 

12 Q Do you keep a daily calendar? 

13 A Well, the docket system dockets things, if 

14 that's what you are asking, yes; ' 

15 Q But dp you keep a calendar of what things 

16 you do during the day? 

17 A Do you mean for my time or whatever? 

18 Q For your time or just tasks, a project 

19 lis;, 

20 A * make, I keep a list of things I'm working 

21 on and' then when they are done the paper is normally' 

22 thrown away. It is a list of priorities. 
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1 Q Do you keep a book, a calendar book -- 

2 A No. 

3 Q — of your schedule? 

4 A No, I do not. I rely on the docket system. 

5 Q On the docket system? 

6 A Yes. 

7 Q What about when you are traveling? 

8 A t take a sheet of whatever I have to have, 

9 where I have to be, where I have to go. 

10 Q Do you print it out from the docket system? 

11 A Well, from the docket or I will create a - : 

12 sheet of what I have to do Vhen I travel. 

13 Q If there are any 'legal memoranda that are 

14 prepared relating to a particular application, is that ' 

15 put in the file for the patent? * ' 

16 A Yes. 

17 Q And that's not destroyed, is it? 

18 A As far as I know, nothing is destroyed in 

19 terms of a formal legal memorandum, that's correct. 

20 Q What about any cases that might have been 

21 reviewed? 

22 A Those are normally not kept .in the file. 
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1 Q And your billing records are maintained for 

2 how long? 

3 A Five, six, seven years, that time frame. 

4 MR. USDIN: Iactuaily only have one of 

5 these. These are the documents that you provided to 

6 me yesterday. Do you have an extra set? 

7 MS. MANNING: I brought Mr. Newman's file 

8 copies so' we. would have extras. ' 

9 MR. USDIN: But that's riot one we can 

10 attach.' That's an original: 

11 ' MS. MANNING: No. We will probably have to ' 

12 get another copy to attach. 

13 MR. USPIN: So this will be a document we 

14 wilf markkas P-16. 

15 (The document referred to was 

16 . marked Plaintiffs Exhibit 

17 No. 16 for identification.) 

18 MR. USDIN: These consist of documents that 

19 were produced to us yesterday for the first time; 

20 correct, counsel? 

21 MS. MANNING: Yes. 

2 2 MR. USDIN: And they are billing records. 
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1 I count 19 pages. They are not Bates numbered yet. 
But I guess the best way may be just to go ahead and 
attach them as an exhibit to this. 

MS. MANNING: I would like to do that. I 
think that might be easier than trying to figure out 
what the Bates number is. But I will try to do that 
so they will be Bates numbered. 

MR. USDTN: Okay, that's fine, 
BY MR. USDTN: 
Q Are these your billing records for the 
abandoned patent? 
A Yes. 

Q And that's AXNN-15 is the number that was 
used; is that correct? 
A Yes. 

Q Are these all of the billing records that 
you have been able to locate that relate to that 
abandoned patent? 
A Yes. 

Can I take a short break? 
Q Sure, - 

(Brief recess.) 
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BY MR. USDTN: 
Q Would you get the bills before you? 
A Okay. 

Q Mr. Newman, in Exhibit P-16, let me ask you 
to look at the second-to-last page. I'm a little 
confused by this particular entry, this particular 
page. I: has a billing date of 1-31-94. 

A Yes. 


9 Q Correct? 

10 A Yeah. 

11 Q But under the date for professional 

12 services rendered is 1-7-93, That also includes a 

13 1-31-94 adjustment and a 1-18-94 payment. 

14 A Okay. 

1 5 Q Is the 1-7-93 date that appears a 

16 typographical error? 

1" A It must be. It must be a wrong computer 

18 entry because this is before everything even happened. 

19 lt*s impossible as of this date. It should have been 

20 1-7-94. 

21 Q Which corresponds to the billing- date. 

17 A And the billing period. 


>age 87 


1 Q And the billing period. 

2 A Right. 

3 Q So do you have any bills for AXNN-15 that 

4 cover the period 1992 or 1993? 

5 A So far as I know, we have produced all that 
5 we have. Unless there is something else that Dawn 

7 had. Dawn Molvin has to pull . up the bills for me. T 

3 don't, know where they are kept. - 

9 MR. USDIN: I don't believe we have gotten 

0 anything like that. 

1 MS. MANNING: It's my understanding from 

2 Ms. Molvin that she has searched for 1992 and has been 

3 unable to locate the stored file of 1992 to date. We 

4 are still looking for tha: one.* 1993, I have looked • 

5 yesterday through a copy of all of the Axonn bills for 

6 1993 and I did not see any that were designated 

7 AXNN-15, and I will ask Ms. Molvin to search again. 
3 But as best I can determine, there is nothing in 1993 

9 that is designated for AXNN-15. There was work done 

0 on that application in 1992 when the response to the 

1 office action was filed. I have not seen bills to 

2 match up to that work yet. 
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1 MR. USDIN: And there was work done for 

2 1993 as well. 

3 MS. MANNING: Yes. And I did riot see anv 

4 1993 bills. 

5 MR. USDIN: I guess what I would ask is the 

6 search include not only ones designated AXNN-15 but in 

7 * case they are misdesignated anything that would 

8 include descriptions relating to what appears to be 

9 the subject matter. 

10 MS. MANNING: Fine. 

11 BY MR. USDIN: 

Q Do you maintain a copy of your malpractice 

13 insurance policy? 

14 A You mean retain one? 

15 Q Do you have one? 

16 A Yes. 

17 Q Do you know why that wasn't produced? 

18 MS. MANNING: The reason that was not 

19 produced was we were seeking a certified copy from the 

20 insurance company and I do not have that yet. 

21 MR. USDIN: Well, again, we have been 

22 asking for that for a long time and we haven't gotten 
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1 any copy, certified or not. We would like to get that 

2 sooner rather than later. 

3 MR. WOLBRETTE: Well, if you want an 

4 ~ uncertified copy, we will give it to you. 

5 MR. USDIN: Weil, we want a copy. I don't 

6 - think it is an excuse not to produce. If he has one 

in his files — 

S MR. WOLBRETTE: No, I'm happy to give you 

9 an uncertified copy. Most people want the certified 

10 copy because then it is clearly the correct one. But 

11 we will give you whatever he has in the files. 

12 MR. USDIN: But we are having some trouble 

13 getting a certified one. That Kathy will admit; * 

4 MS. MANNING: Right. 

5 MR. USDIN: Therefore, we don't want to 

6 wait. 

7 MR, WOLBRETTE: I understand. We would be 
!S happy to give you that. I am sure we will give it to 

.9 you today. I shouldn't say I'm sure, I will say we 

20 will try to give it to you today. 

i-i MS. MANNING: 1 will call Dawn on the next 

!— — break and see if we can do that. 


2 
3 
4 
5 
6 
7 
S 
9 

10 

ir 

12 
13 
14 
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16 
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MR. USDIN: Fine. 
BY MR. USDIN: 
Q Mr. Newman, you were first retained by 
Axonn in 1986; correct? 
A Yes. 

Q And that was in connection with preparing a 
paper on intellectual property law guidelines; 
correct? 

A Yes. 

Q I'm showing you a document that ,we will 
mark for identification as P-17. 

(The document referred to was 
marked Plaintiffs Exhibit 
No. 17 for identification.) 
BY MS. 'USDIN:* 
Q Are these the guidelines that you prepared 
and forwarded to Axonn on or about December 10th, 
19S6? 

A Yes. 

Q And you wrote this; is that right? 
A ' Yes. 

Q I mean did you write the whole thing or did 
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1 you have someone work on it with you? 

2 A No. I was alone. 

3 Q So you are the complete author of this 

4 document. 

5 ' A Yes. 

6 Q And did you prepare it specifically for 

7 Axonn or did you adapt it from something else you had 
S done? 

9 A I prepared this specifically for Axonn. 

-0 Q And you charged them, for that; correct? 

11 A Yes. . • * 

12 Q And you charged them $5,000, I believe? 

13 A Yes. 

14 Q Do you know how many hours it took you? 

15 A I have no recollection. 

16 Q Was this the first time you had prepared 

17 any intellectual property law guidelines for anyone? 

18 A As far as I can recall, yes. 

19 Q Did you subsequently adapt this document 

20 and provide it to any of your other clients? 

21 A I don't recall. 
? 2 Q You don't recall having done that? 
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1 A I don't recall having done that, no. I may 

2 have, I just don't know. 

3 Q What was your understanding of why Axonn 

4 requested these? What did they tell you? 

5 A They asked me for advice on protection of 

6 their intellectual property and this was the 

7 guidelines I prepared in response to their request. 

8 Q They wanted information about intellectual 

9 property rights they had? 

10 A Yes. 

11 Q Was it your understanding that they lacked 

12 that knowledge prior to that time? 

13 . A Yes. 

14 Q ' And this was just intended to be' an ' 

15 overview; is that right? 

16 A Yqs. 

17 Q Did they tell you whether or not they had 

18 any intellectual property lawyer at that time either 
19. .. on staff or on retainer? 

20 : A I don't recall. ■ 

21 Q At that time do you know whether or not 

22 Mr. Eckstein was working with Axonn? 
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1 A T don't recall. 

2 Q At the time you did this if I recall your 

3 chronology right you were practicing part time and 

4 still teaching; right? 

5 A That is correct. 

6 Q In 1986. 

7 A Yes. 

8 Q Okay. And in 1988 they retained you to 

9 prosecute some patent applications; right? 

0 A That is correct. 

1 Q At that time you were still a part-time 

2 practitioner? 

3 A Yes; 

4 Q Still teaching? 

5 A Yes. 

6 Q And you filed the mother patent; is that 

7 right? 

8 A Yes. 

9 Q That was beginning in '88, I believe? 

0 A Yes. 

1 Q And that continued tnrough December 21st 

2 1990? 


of 
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1 A Yes. 

2 Q And at that point they transferred the 

3 files to a firm in the New Orleans area; correct? 

4 A Actually, I think it happened maybe in 

5 November. Maybe a little bit before that time. Yes. 

6 I'm not sure. My recollection is kind of old, but 

7 it's about that time. 

8 Q Back up a second. Let me show you a 

9 document that we will mark for identification as P-18. 

10 That's just the correspondence relating to the filing 

11 of the mother patent; correct? 

12 A Yes. 

13 Q And that's your signature on the second 

14 page; correct? 


A Yes. 

(The document referred to was 
marked Plaintiffs Exhibit 
No. 18 for identification.) 
BY MR. USDIN: 
Q P-19 is a document dated December 21st, 
1990 bearing Bates number AAX100529 from 
Mr. Sanderford to you. 
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I A Yes. 

I Q Is that the official termination of your 

3 representation relating to these patents? 
I A Yes. 

> Q But it had been transitioning before that 

5 time? 

7 A It seems to me it was a couple of weeks 

3 before. But yes. The answer is yes, it was being 

) transferred. On or' around that time is the best 

0 estimate. 

1 Q That date is about right then for the 

2 ultimate transition; correct? 

3 A Yes. ' 

4 Q . And" these file? were transferred. to what 

5 Mr. Sanderford calls a looal firm. 
5 A Yes, that is correct. 

7 .(The-document referred to was 

* . marked Plaintiffs Exhibit 

} -No; 19 for identification.) 

) BY MR. USDIN: 

1 Q They were being handled by an attorney 

2 named Joseph Regaud? 
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1 A Based on this letter to me, yes. 

2 Q Showing you a document that we will mark 

3 for identification as P-20, bearing Bates number N209, 

4 does that refresh your recollection that Mr. Regaud 

5 was handling matters? 

6 A Yes. 

7 Q And this related to the divisional 

8 application that is the abandoned patent we are 

9 dealing with in this litigation; correct? 

*0 A I can't -- I would have to check on the 

11 serial numbers. I'm not sure which one this is right '* 

12 now. 

13 Q The divisional application for the 

14 abandoned patent was filed by Mr. Regaud, correct, ' 

15 originally? 

16 A Yes. 

17 MR. USDIN: This document, by the way, 

18 bears a Bates number starting with N, which, counsel, 

19 I believe we can agree means it was produced from your 

20 records. 

21 MS. MANNING: Yes. 

22 (The document referred to was 
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marked Plaintiffs Exhibit 
No. 20 for identification.) 
BY MR. USDIN: 
Q And eventually responsibility for 
prosecution of the divisional application that was 
ultimately abandoned was transferred to you; correct? 
A That is correct. 
Q Showing you a document, we have marked for 
identification as P-21, bearings Bates number N482, 
this is your substitution of power of attorney? 
A Yes. 

Q And you are becoming the attorney who 
handles it in the Patent Office by virtue of this 
document; correct? 

**A Correct. 

Q That is the significance of this document? ' 
A Yes. 

. Q And up at the top it says "Attorney Docket 
AXNN-15"; correct? 


A 
Q 
A 


Yes. 

And that is the abandoned patent; correct? 
Yes. 
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2 
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the Patent Bar and can practice before the Patent 
Office but is not permitted to practice before a state 
bar. 

Q So he was an attorney by training at least 
through education 
A Yeah. 

Q - but had not passed the state bar. 

A Well, he passed it during that time. But I 
don't think they admitted him. I don't know when he" 
got admitted. 

Q You hired Mr. Natoli? 

A Yes. :' 

Q And when you hired him you believed he was 
competent? 
A Yes. 

Q While he worked for you did you continue to 
believe he was competent? 
A Yes. 

Q Throughout the entire time he was there? 
A I believed it while he was there, yes. I 
relied on him. 

Q Did you supervise Mr. Natoli? 
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Q 

And by virtue of this you became 

*5 

responsible as the attorney prosecuting this patent. 

o 

< 

A 

That ts correct. 

4 


(The document referred to was 



marked Plaintiffs Exhibit 

0 


No. 21 for identification.) 

n 

1 


BY MR. USDIN: 

o 

8 

Q 

You also had at that time in your office 

9 

someone 

who was assisting you named Joseph Natoli? 

10 

A 

Anthony Natoli, 

11 

Q ■ 

I'm sorry, Anthony Natoli. 

I L 

A 

Yes. 

1 1 

Q 

And he worked for you? 

14 

1 *T 

A 

Yes. ' * ' 

i r 

ID 

Q 

How long did Mr. Natoli work" for you? 

1 0 

A 

Approximately a little over a year. 

17 

Q 

And was he an attorney? 

1 R 

10 

A 

He was a clerk when he left, but he had 

19 

jus; passed the New York Bar, but he was a patent 

20 

agent at the time. 

21 

Q 

What is a patent agent? 

22 

A 

A patent agent is a person who has passed 
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1 

A 

Yes. 

2 

Q 

He was young I take it, huh? 

3 

A 

Yes. 

4 

Q 

How old was he? 

5 

A 

Ab6ut 26, 27. 

6 

*Q 

He was right out of law school? 

7 

A 

Yes. 

8 

Q 

But he had already taken the Patent Bar. 

9 

Right after law school he took the Patent Bar. 

lO- 

A 

He may have, but he took it again in the. 

ll 

summer of 1992. 

1'2 

Q 

When did he get out of law school, do you 

13 

know? 


14 

A 

I'm not sure. It was 1990 or 1991;: 

15 

Q 

Why had he not been admitted to any bars 

16 

yet, do you know? 

17 

A 

He had not passed any. 

18 

Q 

He had tried? 

19 

A 

He had tried. 

20 

Q 

What bar had he attempted to pass? 

21 

A 

The New. York B ; ar and I believe' also the 

22 

Patent 

Bar. .' ' " ". '/". 
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1 Q Had he failed both of those? 

2 A To my recollection, yes. I'm not sure, but 

3 I believe so. 

4 Q How many times had he failed each of those? 

5 A I don't know. 

6 Q In the fall of 1992 was he admitted to 

7 practice before any state bar associations? 

8 A No. 

9 Q So at that point he had still not passed 
.0 any bar exams. ■ 

1 A i think he got notification in the fall of 

.2 1992 he passed the New York Bar; 

3 Q Was that m December 1992 though? 

4 A November, December, I'm not sure. Sometime 

5 like that. 1992. 

6 Q He handled some of the prosecution of 

7 AXNN-15; correct? 

8 A Yes. 

9 Q And he received notice that he had passed 

0 the bar after he had done some work on that? 

1 A You are asking the New York Bar. Yes. 

2 Q Well, I'm asking any bar. 
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1 A Well, the Patent Bar was before that time. 

2 Q When did he pass the Patent Bar? 

3 A My recollection serves me the summer of 

4 1992. but I don't recall a particular month. 

5 Q Did he pass the Patent Bar the first time - 

6 he had taken it? 

7 A My recollection fromr what he told me, no. 

8 Q He did not. 

9 A That is correct. 

10 Q Did he pass it the second time? 

11 A Well, I don't know if this was the second 

12 time, but he passed it in the 1992 time. 

15 Q So it could have been the third time. You 

14 jus; corvt know. 

15 A "it could have been, yes. 

16 Q But you know it was not the first. 

17 A No. 

18 Q You do know that. 

19 A Well. I don't know that in fact, but I know 

20 he just represented to me he didn't pass the Patent 

21 Bar the first time. 


You can't think of any reason whv he would 
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1 lie to you about that, can you? 

2 A No. 

3 Q I can't either. And he also told you that 

4 he had taken the New York Bar and had not passed that 

5 at some point; correct? 

5 A My memory serves me, .yes. The answer is 

7 yes. I may be faulty, but I think that's correct. 

5 Because I believe he was out of law school at least as 

3 of, what is it, May or June ©f you usually graduate 

0 in .May or. June, so May or ; June 1991. And he was 

1 interviewed in my. office late summer or early fall, ■ 

2 mid fail 1991. And . I believe he- came on board around 

3 December of 1991. So I assume in a normal course he 

4 probably ^dimted law school around May or June of 

5 ; 1991, but I don't recall. I'm sure I had a bio or 

6 resume on him at some point. 

7 Q Did you have any concerns about his 
3 competence based on the fact that he had failed the 
3 bar exam? 

0 A ; . Well, when he started -- at what point in 

1 time? B ecause he had no experience whatsoever 

2 iiraciicing^^ he started in my office. This was 
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1 his first experience. And I spent that year basically 

2 training him. I taught him how to do the patent law 

3 practice. Based on the experience and training I had 

4 given, he passed the Patent Bar. 

5 Q What year did you spend training him? 

6 A "it would be 1992. 

7 Q And that was the year he passed the Patent 

8 Bar; correct? 

9 A Yeah. He passed it that summer. I think 

10 it was the summer. Usually it was given like April, 

11 May, June, something like that. 

1- Q When does notification that vou passed come 

13 ' out? * : 

14 A -I don't know for a fact, but I know back 

15 when I took it it was about two months later. Now it 

16 . is about eight months. 

17 Q So sometime in the late summer or early 

18 fall he found out he had passed the Patent Bar. 

19 A Correct. 

20 Q Did you have any concerns about his 

21 competence by virtue of the fact that he had failed 

22 the Patent Bar once and had not yet passed a state bar 
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exam as of the fall of 1992? 

A In terms of competence, I knew that he 
wasn't competent in the sense that he had no 
experience and that he needed experience. And that's 
what he got working on a lot of cases in my office 
during 1992. 

Q ' How did you supervise him? 

A ' He was given projects to work on, either a 
patent application or amendments or whatever had to be 
done, office' actions to respond 'to, and he would 
prepare responses. T would review them, whatever he 
prepared, and make corrections, changes, whatever had 
to be done. And it was an iterative process like that 
over -the years. 

Q That lasted through all of 1992? 

A"' Yes!" ' ' • 

Q You continued to supervise him that way 
through the fall of 1992; correct? 

A Well, less, because by the time he had 
passed the bar he had become pretty much -- he had 
gotten a certain level of competency and he could* 
handle certain matters himself. 
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Q What matters? 

A Such as office actions. He. had shown . he 
could draft some patent applications, I believe. So 
he had a certain level of skill. I had him calibrate 
a certain level of skill level if you will. 

Q Did you continue, though, to review his 
work through the fall of 1992? 

A It depended on the case, because I was tied 
up in another matter* in the fall of 1992. I had a 
■trial and I think around October or ^November,' in that 
time, October, November,. December, I was very much 
committed to a trial and my review, if any* was 
minimal. ' 

Q ' So in October and November your review of 
his work was minimal; is that correct? 
A Right. Correct. 

Q Now when you took over the prosecution of 
AXNN-15, you also had him appointed as an associate 
agent; right? 

A That is correct. 

Q I'm showing you a document we have marked 
for identification as P-22. This bears Bates number 
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N000470. It is an appointment of associate agent of 
Anthony Natoli; is that correct? 
A Yes. 

Q And in fact you signed that, the 
appointment of him as the associate agent; is that 
correct? 

A That's correct. 

Q That's because you remained the primary 
agent; is that correct? 

A That is correct. 
Q And so you maintained primary 
responsibility for prosecution of this file. = 
A That is correct. ' * 

Q And Mr. Natoli at all times in any work he 
was doing on AXNN-15 was working for you? 
A_ That is correct. 
Q Under your supervision? 
A To the extent I was supervising him at that 
time, that is correct. 

Q But you were responsible. 
A I was responsible. 
Q You mentioned a trial that you.. were 
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1 involved in. Where was that trial pending? 
A San Jose, California. 
Q It required you to be out of town? 
A Yes. 

Q And you are aware that there was an office 
action due in early November 1992 relating to AXNN-15. 
correct? 

A At what point in time? During the trial? 
Q When you substituted as power of attorney 
you were aware that there was a pending office action. 
A. Yes. •' • •'" 

Q And when you substituted as power of 
attorney you were aware that a response to that office' 
action was due in early November of 1992. 
A That .is correct. 

Q By the way, when you substituted as power 
of attorney in September of 1992, were you already in 
that trial? 

A It wasn't a trial. I mean the trial didn't 
start until December. But we were busy preparing for 
trial'. •• • ,: ' 

Q And you knew when you substituted as power 
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of attorney that you were going to be busy I take it 
working on the trial. 
A Yes. 

Q Did you tell Axonn that you were going to 
be out of pocket for much of the fall? 

A T don't recall if I did or didn't. 

Q Did you tell Axonn that you were going to 
be largely unavailable in the fall of 1992? 

A I don't, recall. 

Q But you were aware that there was a 
response to the office action due in November of 1992. 
A That was given to 'Anthony Natoli. Yes; 
But you were aware of that though at the 


Q 
time? 
A 
Q 
A 

Q 


At some point I was aware of'tha'u yes. 
Some point before November; correct? 
Yes. 

And Mr. Natoli was given responsibility for 
preparing the response? 
A Yes. 

Q But again you were responsible 'for it; 
correct? 
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1 

A 

Yes. 

2 

Q 

l/iu vuu icvicw ii uciore ii was iued' 

3 

A 

1 don't rprjill 

4 

Q 

\ nil hs no rp^rillo^tiAn ♦ K * 0 
i uu uavc liu I CL-UllcCllOn OT 111(11 , 

5 

A 

No. 

6 

Q 

Do you recall anv discussions with 

7 

Mr. Nate 

:ii about' the filing? 

8 

A 

I just don't recall right now. 

9 

Q 

Do you recall reviewing any drafts of the 

10 

response to the office action that was due in November 

11 

of 1992° 


12 

A 

No. 1 don't recall. 

13 

Q 

Do you recall being aware that the response 

14 

to the of 

fice action was not 'going to include all 

15 

three inv 

entors? ' * 

16 

A 

I just don't recall at this point. 

17 


MR. WOLBRETTE: Let me ask, not include the 

18 

affidavit 

of all three. 

19 


MR. USDIN: Yes, thank you. 

20 


THE WITNESS: 1 don't recall right now. 

21 


BY MR. USDIN: 

22 

Q 

He is correct. His correction is correct. 
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1 

Office in the event they did not have declarations 

2 

filed by all three inventors. 

3 

A 

I don't have any knowledge of that. 

4 

Q 

You don't know that any of those 

5 

discussions took place, do you? 

6 

A 

I don't know if they did take place or did 

7 

not take place. 

8 

Q 

You don't have any recollection of 

9 

suggesting to Mr. Natoli that those conversations take 

10 

place, do you? 

11 

A 

I don't recall that. ' * 

12 

Q 

You haven't seen any letters that talke.d 

13 

•about any options, have you? 

14 

A 

I don't recall. 

15 

Q 

You don't recall seeing any? 

16 

A 

I don't recall seeing any, .that's correct. 

17 

Q 

Do you recall any participation you had in 

18 

the preparation of the November 1992 response? 

19 

A 

I don't recall. 

20 

Q 

You don't have any recollection? 

21 

A 

I don't have any recollection. 

22 

Q 

And that's after having looked through your 
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You understand that's what I meant? 
A Correct, 

Q And you don't recall when you were aware of 
that? 

A I don't recall now being aware if I was or 
was not aware; that's correct.. 

Q Do you have any recollection of conducting 
any supervision or oversight of the November response - 
to the office action? 
• A • 1 don't recall. 

Q Is there anything in your files that 
suggests tc; you that you did? 

.'A-'f ; .;Npthing — I can't recall right now 
- anything inV:^ memory. 

Q Do you have any recollection of having any 
> discussions with Mr. Natoli before the November filing 
of 'alternative loutes that could be tafcen if they did 
not have affidavits executed by all of the inventors? 
;. A- ;I don't recall. 

Q And you don't have any knowledge that 
Mr. Natoli had any discussions with anyone at Axonn 
regarding what filings they could make with the Patent 
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file, that didn't refresh any recollection? 
A No. 

(The document referred to was 
marked Plaintiffs Exhibit 
No. 22 for identification,) 
BY MR. USDIN: 
Q Showing you a document that's marked for 
identification as P-23, it bears Bates number N000156 
and is a letter to Erin Pierce, October 20th, 1992, 
from Mr. Natoli, with an attachment. Do you have any 
recollection of ever having seen this? For the 
record, it is on the letterhead of David Newman and 
Associates, P.C. 

: A I recall seeing the amendment as filed in 
the patent application, but'T don't recall seeing the 
draft. ' 

Q You don't recall seeing the draft on or 
around the time this was sent. 
A No. 

(The document referred to was 
marked Plaintiff's Exhibit 
No. 23 for identification.) 
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Q But you don't have any recollection as you 
sit here today of having seen it one way or the other 
back then? 

A That is correct. 

(The documents referred to were 
marked Plaintiffs Exhibits No. 
24 and 25 for identification.) 
BY MR. USDIN: 
Q And the response that was filed on or about 
November 5th, 1992 to the pending office action was 
rejected; correct? . 
A , Correct. 
Q . By the Patent Office? 
A / Y es. 

Q I'm showing ypu a document that we will 
mark for identification as P-26. 

MR. WOLBRETTE: You said rejected. What do 
you mean? I'm not sure I understand what you mean by 
rejected. 

BY MR. USDIN: 
Q Did you understand what I meant? 
A 'We got an office action. It required it 
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BY MR. USDIN: 
Q I'm showing you a document marked for 
identification as P-24 and then P-25. P-24 is Bates 
number N000153. It is a letter dated November 4th, 
1992 from Mr. Natoli to Erin enclosing a copy of the 
amendment filed. P-25 is a copy of that amendment 
starting with Bates number N001305. Do you recall 
seeing this around November 1992? 
A I don't recall. 

Q Do you recall either on the date of the 
filing or immediately after that having any 
discussions with Mr. Natoli relating to the fact that 
they did not have declarations from, all three 
inventors in the amendment that they submitted? 

A I just don't recall. 

Q ■ I think you testified that you did at some 
point recall seeing the actual amendment; right? 

A Yeah. Well, I have seen it out of the file 
history, yeah. 

Q You mean in reviewing the file for the 
deposition you have seen it now? 
A Yes. 
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I came back asking for the affidavits or declarations 
that were missing. 

Q It was determined to be informal or 
nonresponsive; right? 

A I would have to see what it says. 

MR. USDIN: Show him the document. 
MR. WOLBRETTE: My problem is I think the 
office action required a number of things to be 
supplied, and the question is not clear. It has only 
talked about one of many things. If you are talking 
about that one thing, that's fine. . 

THE WITNESS: It says informal, . . 
nonresponsive, yes. 

BY MR. USDIN: . 
Q And then it says for the reasons;checked 
below, and. the one that's checked is other;., correct? 
A Correct. 

Q Could you read into the record, please, 
what that reason was? 

A "The inventors* affidavit or declaration 
has not been supplied." 

Q Just so it's clear, inventors' is 
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1 

apostrophe affidavit; right? 

1 

action were responded to in the amendment. So it was" 

2 

A Right. 

2 

responsive. 

3 

Q Inventors', plural, affidavit or 

3 

Q So they are wrong when they say it was 

4 

declaration. Then it says "See p. 2 of the 5-7-92 

4 

nonresponsive then. 

5 

action"; correct? 

5 

A Well, they still - what he is saying here, 

6 

A Correct. 

6 

he wants the affidavit or declaration. That's what he 

7 

Q And this was an office action; correct? 

7 

is askingfor: So he wants more. He wanted to have a 

8 

A . Yes. Thai's an office action. 

8 

complete response, which a declaration or affidavit 

9 

Q , And it was a decision by the examiner that 

9 

was missing. But that was addressed in the office 

:o 

the- response was inadequate; correct? 

10 

action. 

11 

A No, he says informal. 

11 

Q So it was incomplete then. 

2 

. Q Informal, nonresponsive; right? 

12 

A Well, the response was not incompiete 

.3 

A Slash nomesponsive, for the reasons set 

13 

because it addressed the issue. That completes the 

14 

forth below. . 

14 

response. Because you can have this suspended, not 

.5 

Q Is k your understanding then that the 

15 

suspended, but you caivhave the affidavit or 

.6 

November 5th, 1992 response was acceptable to the 

!6 

declaration supplied at a later point in time after 

'.7 

Patent Office? 

17 

the - it's possible. But it didn't do it. 

18 

A Reviewing it now? 

18 

Q It didn't happen. 

Q 

i ean . 

19 

A It did not 'happen. 

:o 

A** Yeah. Because he answered on -- all the 

20 

Q Okay. And as a result of the riling on 

:i 

issues that were raised by the examiner were responded 

21 

November 5th, 1992, the continued prosecution of the 

:2 

to. The issues raised by the examiner in the office 

22 

paten: was not allowed; right? It didn't allow it to 
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1 

go forward, did it? 

1 

A Correct. 

2 

A Well, this gave us 30 days or one month. 

2 

Q At that point in time you became directly . 

3 

Q In which to do something more if you wished 

3 

involved in working on the prosecution of AXNN-15; 

4 

to continue to prosecute the patent; correct? 

4 

correct? 

5 

A That is correct. 

5 

A That is correct. 

6 

Q If you didn't do that something more, then 

6 

Q And in fact you wrote to Mr. Sanderford in 

7 

the patent couldn't continue to be prosecuted; 

7 

a letter dated January 21st, 1993, Bates numbered 

S 

correct? 

8 

N000014, that we will mark for identification as P-27, 

9 

A Yes. After February 19th, 1993. That is 

9 

and told him about the decision of the Patent Office; 

:o 

correct; 

10 

right? 

'.i 

Q So as fa: as .the Patent Office was 

11 

A Yes, that's correct. 

2 

concerned, the November 5th, 1992 filing did net* 

12 

Q " And that's your letter. 

.3 

include everything that they wanted to have in it; 

13 ; 

A That is correct. .. 

,4 

correct? 

14 

(The documents referred to were 

5 

A It did not. Th-ry wanted the affidavit 

15 

marked Platintiff s Exhibits No. 

.6 

which was ■riot:included. But was it responsive? Yes, 

16 

26 and 27 for identification.) 

.7 

because ic 'audressed the i^iie uiai the affidavit or 

17 

BY MR. USDIN: 

8 

declaration was missing. That issue was addressed in 

18 

Q Now looking at P-27, this is a letter you 

9 . 

the; amendment. 

19 

sent to Mr. Sanderford; correct? 

:o 

Q But as far as the Patent Office was 

20 

A This? 

:l 

concerned, it was not complete because that affidavit 

21 

Q Yes. 

:2 

or declaration was missing; correct? 

22.: 

A - ; Yes, '• 
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1 

Q And it encloses the decision, the office 

1 

A Yes. , 

*? 

action by the examiner; correct? 

2 

Q So the files that are actually active and 

3 

A Yes. 

3 

that you are working on, you keep them in your office? 

4 

Q And says that you have until February 19th 

4 

A Well, they are kept in the file room and 

5 

in which to file a response with the proper affidavit; 

5 

then when I work on them they are put on my desk. 

6 

is that correct? 

6 

Q During the period there is any office 

/ 

\A Correct. 

7 

action pending, or response to an office action 

s 

Q If the response isn t filed by that date, 

8 

pending, you would keep those in your office to work 

9 

the patents will go abandoned; is that correct? * 

9 

on? 

10 

A That is correct. 

10 

A No. No, no way. The file is too thick. 

II 

Q - There is no discussion in here about any 

11 

We just can't do it. 

12 

other options that Sanderford or anyone else might 

12 

Q In January and February, though, you were 

13 

have had that they may have pursued without the 

13 

working on this file; correct? 

1 A 

14 

declaration from Mr. Arthur;, is that correct? 

14 

A I was responsible for this file. That is 

15 

*A That's correct. 

15 

correct. 

i ^ 

iO 

Q And you didn't have any conversations with 

16 

Q Weren't you working on it? 

1 / 

Mr. Sanderford before the date of this letter about 

17 

A Well, I was waiting for the client to 

1 o 

IS 

any of those options, did you? 

18 

respond. 

;9 

* A That is correct. 

19 

Q Were you the attorney who was working with 

20 

Q By the way, when you began directly working 

20 

the client on the response to the office action? 

21 

on this file did you physically take the file into 

21 

A That is correct. 

22 

your office? Is that how you work? 

22 

Q And therefore did you have that file in 
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1 

your office? 

1 

because, there was no filing because you had missed 


A Upon the times I was working on it, yes. 

2 

the deadline. You didn't realize the deadline; 

3 

Q' And as soon as you finished it on a 

3 

correct? That's what your declaration said. 

4 

day-to-day basis would you send it back to the file 

4 

A At the time in 1995 when I prepared this 

5 

room? 

5 

declaration, this is the best - this is what I 

6 

A That is correct. 

6 

believed to be true based on what I could remember anc 

7 

Q When you would have conversations with the 

7 

what I could find in my file. And I did hot know 

8 

client --'for example, jn February you talked about 

8 

about the other. materials or did not recall, know or 

9 

some conversations ypu had with the client - would 

9 

recall any other materials that might have altered or 

10 

you have the file, befpre you? 

10 

changed this declaration route in 1995. And I assumed 

11 

A ..- Typically, but not always. 

11 

when I saw no response to the Erin Pierce letter of 

12 

Q. . The .declaration that we looked at before, 

12 

about, it was the February 16th, 1993 letter, and I 

13 

you have had a chance to read it today. We took some 

13 

didn't see anything in my file, as you suggested it 

14 

time to read that. Right? 

14 

might be, which r wished I had a letter or 

15 

A Which declaration are you talking about? / 

15 

correspondence, T just assumed T screwed up, I missed 

16 

Q Your declaration.. 

16 

. the deadline. That's the only logical conclusion I 

17 

A Yes. 

17 

could have when I saw the 'file that; way. . 

18 

Q You don't recall seeing any mention of 

18 

Q Okay. When you submitted the declaration, 

19 

missing the filing because of any instructions from 

19 

you also arranged to get a declaration from your 

20 

the client, do you? 

20 

podiatrist; correct? 

21 

A That is correct. 

21 

A Yes. 

22 

Q Instead you said that you had missed it 

22 

Q You arranged to get a declaration from your 
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computer consultant? 
A Yes. 

Q And you arranged to get a declaration from 
Dawn Molvin who was your office manager? 
A Yes. 

Q All of that to support the statements in 
your declaration as to why you said in there you 
missed the deadline; correct? 
A Yes. 

Q What role did Mr. Natcli play in January 
and February of 1993 in connection with the Axonn 
filing? 

A T don't recall any role, if he had one or • 
not. I -don't think he had I just don't recall. 
Q Why was he removed from this file? 
A Jle was leaving and I saw that this case had 
a problem and for that reason I wanted to take 
S responsibility. 

3 Q What problem was it that you saw? 

3 A It was this declaration problem. 

1 Q And that it would go abandoned if nothing 

2 was done; correct? 
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1 A That is correct. 

2 Q Did you have any discussions with 

3 Mr. Natoli during that time period, January and 

4 February, about this patent application? 

5 A I don't recall. 

6 Q Again, no notes of that. 

7 A I don't have any notes. 
3 Q Now is it your testimony that up until the 
9 las: few days when you have seen this document from 

10 Ms. Pierce that it's been your understanding that the 

11 reason the deadline was missed are Feasons that are 

12 stated in the declaration? 

13 A Yes. 

14 ■ Q That's what you always believed up until ■ 

15 the ias: few days. 

lfi A No. It was what I believed when I looked 

17 over this in 1995. 

IS Q My question to you is when did you change 

19 that realization? 

20 A In the last two days. 

21 Q So un until the last two. or three days, 

22 your understanding in your mind as to why the deadline 
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was missed was because of the reasons stated in your 
I declaration. 

i A Oh, yes. I thought the deadline was 

■ totally missed and there was no communication to the 

; client nor response to Erin's letter of February 16th 

> and I just missed the deadline. 

Q Right. But my question is when did you 

> stop believing that? 

> " A Well, today is Thursday? 
) Q Uh-h'jh. 

1 . . A T don't know if it was Monday, Tuesday or 
I .Wednesday or this week. Probably Tuesday or 

> Wednesday. But I'm not sure .wHich day. It's when T 
I saw this, letter; or rather thg-merho from Erin Pierce' ' 

> to Britton Sanderfcrd of 'February 17th, 1993 it becarnU 
3 very^apparenrtp me thati although, I couldn't 

7 remember; that A;;or:n considered whether to 

> unintentionally abandon their patent application in 

] view of the lock hold James Arthur had on them of a. 
) lawsiiit andirefused to sign a declaration. 

Q But the only question to you is when did 
- you come to that new realization? And your answer is 
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1 earlier this week; is that right? 

2 A Earlier this week, yes. . 

3 Q For the first time. 

4 A Yes. 

5 Q By the way, showing you a couple documents 

6 that I will mark, as P-28, which is the declaration of 

7 Ronald Criss.. you arranged for that declaration; is 

8 that correct? 

9 A Yes. I asked Dr. Criss for the ' 

10 declaration, that is correct. 

11 Q And you told him what you wanted in it? 

12 A I diGn't .dictate what goes iii:here. He put 
13:-- in here - I couldn't /write this. declaration. It is 

14. way beyond my skills. 

'15 Q But you told ht.n the general subject 

LO matter. 

A I iuiu him the general subject matter and 

18 he said he could support it with a declaration. 

19 That's correct. 

20 (The document referred to was 

21 marked Plaintiff s Exhibit 

22 No. 28 for identification.) 
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BY MR. USDTN: 
Q P-29 is an exhibit that bears Bates number 
N000022. It is a declaration of Charles Perilli. You 
also arranged for that declaration to be executed; 
correct? 

A Yes. I asked Charles Perilli for the 
declaration, that is correct. 

Q And you told him the general subject matter 
that was to be included; correct? 

A T told him the issues and asked him could 
he support it and he said yes and this was prepared. 
That is correct. 

(The document referred to was 
marked Plaintiffs' Exhibit 
No. 29 for identification.) 
BY MR. "USDTN":* 
Q And that is the declaration you got 
Mr, Perilli to sign; correct? 

A Excuse me? That I what? 

Q That you arranged for Mr. Perilli to sign? 

A* Yes. * 

Q And again it was to support the statements 
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in your declaration; correct? 
A That is correct. 

MR. USDTN: Off the record. 
(Discussion off the record.) 
BY MR. USDTN: 
Q Mr. Newman, do you remember responding to 
some interrogatories in this litigation? 

"A I remember having to do it. I don't recall 
the substance now at this point. 
Q But you verified — 
A Yes. 

"Q « the answers that were given in response 
correct?' 


A 


* That is correct. 

These were provided to us on April 28th of 
1997; correct? 

A I can't see. I cannot see the date. Yes. 
Q Why in response to the interrogatories that 
you came up with did you not mention anything about 
your foot condition or your docketing system if up 
until a few days ago you were under the impression 
that that was the reason the deadline was missed? 
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MR. WOLBRETTE: Do we have the exact 
question and exact answer you are referring to? 

BY MR. USDTN: 
Q I'm looking for the best one here. Well, 
it would be interrogatory number six, which states 
"Please describe in detail the basis of your second 
defense/' referring to' your answer, "that 'the steps 
taken by defendants ih connection with the application 
were taken at all times at the direction and 
instruction of Axonn and/or Eckstein."' That's six. 
And 12, "Please identify the timing and details of 
communications with Axonn and/or Eckstein regarding 
the 'full information about the optional courses of 
action available' as alleged in* paragraphs 13 and 14 
of Newman's Answer." 

My question to you is why does your 
response, if you were not even aware of what you say 
you became aware of in the last few days, why did your 
response not include anything about the docketing 
system or your foot condition? 

MR. WOLBRETTE: Well, I object to that 
question. That question doesn't ask him anything 
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1 about that. It asks for the basis of the second 

2 defense and the steps taken by defendants in 

3 connection with the application were at all times 

4 taken at the direction and instruction of Eckstein or 

5 Axonn. I don't see anything inconsistent with" this 

6 response to that question. 

7 MR. USDIN: He said he just became aware of 

8 that in the last few days. 

9 MR. WOLBRETTE: No, he didn't. 
. . MR. USDIN: That's what he testified to. 

MR! WOLBRETTE: No. He said he'just became 
aware of this memorandum that indicates absolutely 
that Axonn had been informed by him what the deadline 
was. But that he screwed up because he didn't have 
this memorandum, he could believe that. At the same 
time he believed there was fault on the part of Axonn 
and that he had in fact told them in January and that 
he had been told not to do anything. It is also the 
October-November issue. So I don't see anything at 
20 all inconsistent about this. 

MR. USDIN: What is the October-November 

22 issue? 
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1 MR. WOLBRETTE: The revival application. 

2 MR. USDIN: I'm just trying to understand 

3 what you were referring to when you said the 

4 October-November issue. October-November '93? 

5 MR. WOLBRETTE: Yeah. 

6 MR. USDIN: Okay. 

7 .BY MR. USDIN: 

S Q When you verified the interrogatory 

9 responses, was it still your understanding that you' 

0 had, as your attorney said, screwed up? He didn't say 

1 you screwed up, but that you had screwed up by missing 

2 the deadline because of your foot condition and 

3 because of your docketing system crash? 

4 A With respect to the February 18th-19th 

5 date, yes. 

5 Q And at the Lime you filed your answer to 

7 the lawsuit in this case was your understanding the 

S same, that you had screwed up? 
9 . A Not totally. But with respect to missing • 

3 that date, yes. 

1 Q It was not your understanding at the time 

2 you filed either of those that Axonn had made the 
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1 decision to let the patent go abandoned; correct? 

2 A Intentionally or unintentionally. Yeah, I 

3 did not have any recollection at that time. 

4 Q At that time you thought that the reason 

5 there was no filing in February was because of your 

6 screw up; correct? 

7 A It was because I missed a date. That is 

8 corre::. 

9 Q But you didn't say that in your. 

10 interrogatory responses, did you? 

11 MR. WOLBRETTE: Objection. We have just 

12 beer, through that. You want me to read the question ' 

13 and the answer again? You didn't ask him anything 

14 *abour thzt. 

L5 MR. USDIN: You can read it or not. It 

16 doesn't matter. 

17 THE WITNESS: I don*: recall right now. 

1 8 MR. WOLBRETTE: The answers to 

19 interrogatories speak for themselves. If you want to 

20 read the answer, it clearly doesn't refer to his foot 

1 condition. Now if you want .to make an argument, you 

22 don't need to do it here. Pm not sure what the 
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1 argument is, but whatever argument you want to make, 

I this is not the place to make it. 
> BY MR. USDIN: 

* Q Take a look if you would at your 

i interrogatory responses, please. I would like you to 

)- take a look at interrogatory number six and your 

' response. 
\ A Yes. 

. J Q You reference contact with Britton. 

) Actually, I tell you what I would like to do. This 

1 may expedite it a little bit. Read six and- then read 

I 12. 

- ; A Can I take about, a five-minute break? 

* ' -MR. USDIN: Off the record. 

5 (Whereupon, at 11:43 a.m. the deposition 

-> was recessed for lunch, to reconvene at 12:30 p.m. 

1 this same day.) 

) 
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1 AFTERNOON SESSION 

7 (12;40 p.m.) 

3 Tnereupon. 

4 DAVTD B. NEWMAN, JR. 

5 resumed the stand and testified further as follows: 

6 EXAMINATION BY COUNSEL FOR THE PLAINTIFF - Resumed 

7 BY MR. USDIN: 
Q Mr. Newman, how much time this week have . 

9 you spent preparing for this deposition? 

10 A Three days. ' 
U Q Three full days? 

12 * A Yes. 

13 Q All day Monday, Tuesday and Wedries<lav? 

14 A Yes. 

l^ Q And that includes meeting with counsel, 

16 obviously? 

17 A Yes.. 

15 Q And that includes reviewing documents? 
19 A Yes; ; I ; reviewed. tKe;:dbcuments, that is . 
20. ''\ ■ correct. J 

21 Q Did you review all of your documents that 

22 you had in your files? 
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A I reviewed all -- whenever you say all, the 
reason I hesitate about these questions, you say all 
and everything like that and I always think there is. 
one missing that I didn't see or something like that. 
Because my mind thinks in absolutes. So T will say I 
reviewed all the documents I. had in my possession at 
the time, yes. 

Q Have you reviewed all the documents that 
have been produced during this litigation by both 
sides? ... 

A I .don't know that I have reviewed all that 
you have produced on your side. 

Q .Your counsel didn't provide that tayou. ' 
• • A * I don't know if they did or didn't. ' T have 
problems, when someone says all like that. So I'm 
going to hesitate and 1 want to clarify from time to 
time. 

Q Before- we broke we were looking at the 
interrogatories and 1 asked you to go ahead and read 
interrogatories six and 12. 

A- Okay. Yes, I read number six n6w. I'm 
current on number six. 


1 
2 
3 
4 
5 
6 
7 
8 
9 

10 

11 

12' 

13 

14 

15 

16 

17 

18 

19 

20 

21 

*>? 


Pane 13S 


Q Go ahead and read number 12 too, please. 

A Okay. I have read these, yes. 

Q The first question I have is in 
interrogatory number six you refer to contacts with 
certain people and several occasions where you got 
instructions. Are all of those contacts and 
discussions that are referred to in number six also 
referred to in number 12 or are there other ones other 
than what are identified in number 12? 

A There are others not identified in number 

12, 

Q Okay. Then starting at interrogatory 
number six, what contacts did you have with Britton 
Sanderford, Michael Eckstein and Erin Pierce to. keep 
them apprised of the status of the proceeding? ■ 

A At what point in time? 

Q Any of the ones that you are referring to 
in number six. 

A Well, clearly the February 1, 1993 
telephone conference, which I want to correct my 
previous testimony about I do remember having that 
telephone conference not before this week, but I 
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1 remember having that before this week. And also I 
remember the February 10th telephone conference which 
we discussed with Michael Eckstein. And there was - 
with respect to reviving on the time, on the February 
16th, I don't recall any telephone conference as I 
stated previously with Erin, but I do recall that 
telephone conference with her just responding to her 
letter; But -I recall very little other than I said we 
don't abandon the case. 
Q I'm sorry? 

A That we don't abandon cases. 
Q You told her you don't abandon cases? 
' A It is my correct representation I think in 
this interrogatory number 12 that I said we, don't 
abandonment is not an option. It is not the option. 
And it's not the way , we talk. Not intentional 
abandonment. Then I had discussions with Britton 
Sanderford and Michael Eckstein in March, April. 

Q All right. I'm trying to expedite this in 
a way if I can. All of those are referred to in 
number 12 and we are going to get to that. 
A Okay. 


Paee 140 


10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 

77 


1 

2 

3 

4 

5 

6 

7 

8 

9 
10 
11 
1'2 
13 
14 
15 
16 
17 

!8 
19 

20 

21 

22- 


Q Other than the ones that are in 12, I'm 
interested in what you are referring to in 
interrogator)' number six in addition to the 
conversations laid out in number 12. 

A Lord. 

Q If any. 

A It's hard to remember. J. remember having 
telephone conferences in September of 1993 with Mike 
Eckstein. And I remember telephone conferences - 

Q September of what year? 

A 1993. And I remember telephone conferences 
in October." There were telephone' conferences iri 
October of 1993, but I don't remember much detail. 
I'm sure there were telephone conferences in November 
of 1993. I don't know if I had any. telephone 
conferences in December of 1993 or not. I can't 
recall. Then there were some in January of 1994 and 
there may be other telephone conferences in '94 too. 

Q Tell me what conversations you recall with 
anyone relating to Axonn. What conversations do you 
recall with anyone from Axoni\ in September of 1993? 

A I remember one "witli ." iT^ke'-'Ecksteih ; "; : Hev ■' 
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1 called me in the evening at home. And the issue, I 

2 thought he was calling about revival of the patent 

3 application, that this was important, and instead he 

4 called, he wanted to talk about having a kickback and 

5 some fee on the Cargill case. 

6 Q So he was talking about the Cargill fee, 

7 nothing about the abandoned patent? 

8 A He said that was not important to him. The 

9 fee was what was important. That is what he wanted to 
:0 talk about. 

11 Q Those were his words? 

•2 A I don't recall his words. 

- 3 Q Tell me what you can recall that he said. 

.4 A Well, I can't recall words from 1993. 

.5 Q Did he tell you that the revival of the 

6 patent was not important? 

7 A Well, he put it in comparison. 

S Q Tell me what he said .that you can recall. 

■ 9 A I just recall that he wanted to talk about, 

.0 he put it, he said he wanted to talk about fee. He 

:l didn't want to talk about- revival. Revival would be 

2 more important. 
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1 Q Did he say that the revival wasn't 

2 important or did he just say he didn't want to talk 

3 about that, he wanted to talk about the fee? 

4 A No, he said the fee is more important. 

5 Q He said the fee is more important? 

6 A I don't recall the exact words. Because 

7 you are asking me what he said now. I can't remember 

8 the exact words. I just remember that he wanted to 

9 talk about the fee and there was discussion. 

10 Q Did he say that he did not want to talk 

11 about the abandonment because it was not important? 

12 Do you recall him saying that or words to that effect? 

13 A I don't recall the exact words. 

14 Q Dc you recall him saying words to that 

15 effect, whether they are the exact words or not? 

16 A It was my present sense impression at that 

17 time from the telephone conference that the 

18 abandonment was not important to him, the fee was what 

19 was important. 

20 Q * In that conversation or generally? 

21 A In that conversation. 
^ Q How long was that conversation? 
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1 A Well, these were a number of telephone 

2 calls during September of 1993. 

3 Q So there was more than one. 

4 A Yes. 

5 Q Because you said there was one you recall 
5 he called you at home. 

7 A They were. all at home. 

3 Q So how many were there? 

9 A I don't recall. He could always get me at 

0 home when he wanted to call me. 

1 Q At the end of the discussion about the fee 

2 did you bring it back to the abandoned patent and 

3 discussions about the revival effort? 

4 . A-:'.""'i.No. 

5 Q So you didn't bring it up again? 

6 A No: 

7 Q Did you bring it up in tne tirst piace, me 
3 abandoned patent, or he brought it up? 

? A I believe I brought it up, because that was 

0 something that .everybody ; was aware of and I thought 

1 this is, you know, he : had : isome news. He had 

2 respohsibUity for ^ these declarations in the 
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1 James Arthur case and I thought he had news for me. 

2 Q. But he didn't say he had any news for you 

3 in September; is that correct? 

4 A I don't - well, obviously he didn't have 

5 any, so I don't recall any. 

6 Q What else do you recall about any of the 

7 conversations in September of 1993? 

8 A. He wanted a piece of the fee of the Cargill 

9 case. 

10 Q * Was that what ail of the conversation was 

11 about? 

12 A That's what it stayed focused on. 

13 Q In any of the other September 1993 

14 conversations were there any discussions about the 

15 abandoned patent? 

16 A ,1 don't recall.. 

17 Q You don't recall any? 

18 A I don't recall. 

19 Q Was anybody else involved in these 

20 discussions other than the two of you? 
21.'' A ' 'yes-.'. V 
22 Q Who? 
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* 1 A Martin Freeman. 

2 Q When was he involved? 

3 A After one of the calls from Mike Eckstein I 
4- called Marty Freeman and told him that Mike Eckstein 
5 wanted a piece of the fee.. 

S r Q So Mike wasn't on the phone. It wasn't a 

7 three-way. 

S ' A No. 

9 Q It was you hung up with Mike Eckstein and 

10 then called Many Freeman. 

I 11 A Yes. And then eventually Marty Freeman 

;12 called. Mike Eckstein. 

:I3 Q But when you spoke to Mr. Freeman, there 

114 -was no discussion about the abandoned patent, was 

j!5 there? 

j 16 A No. That wasn't his problem. He wasn't 

!l7 concerned. 

Q He had nothing to do with that; right? 
13 A That's correct. 

20 Q Were you willing to give Mr. Eckstein any 

21 portion of the fee, let him share in the fee? 
A Ultimately Marty Freeman and I gave him a 
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1 two and a half percent. 

2 Q Anybody else involved in your discussions 

3 with Mike Eckstein in September of 1993? 

4 A I don't recall. 

5 Q Okay. Anything else you can recall about 

6 the discussions in September 1993? 

7 A No. . 

8 Q Do you recall any discussions with Britton 

9 Sanderford in September 1993? 

10 A I don't recall.. 

11 Q How about Steve Fant? ' 

1 2 A About, this case? I don't recall. 

13 Q How about Erin Pierce? : 

14 A* I don't recall. . ; • 

15 Q And again, that's about this case. 

16 A Yes. 

17 Q You don't recall any such conversations? 

18 A I don't recall. In September 1993 T don't 

19 recall. . 

20 Q Okay. Then in October 1993 you said you 

21 had some more discussions. Who were those with? 
°? A People at Axonn. 
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1 Q . Who? 

2 A It could have been Mike Eckstein. Erin 

3 Pierce, Britton Sanderford. 

4 Q Who do you remember? I'm not asking you to 

5 guess. Just who do you remember talking to? 

6 A At this point I don't recall the person on 

7 the telephone with whom I was talking. I just don't 
3 , recall. 

9 Q .Were they using more than one person . 

10 involved on Axonn's end? 

11 A .. Oh/yeah. Yeah, there were Erin Pierce^ 

12 Britton Sanderford for this case, Mike Eckstein. 

13 There might have been one of two secretaries or 

14 support. people who I'm not sure what their positions . .. 

15 were who would also take, would substitute in for 

16 these people. 

17 Q And they would all be on the phone at the 

18 same time? 

*9 A Oh, no. No, it would be a different person 

20 at a different time. 

21 0 Was that with respect to the abandoned 

22 patent? 
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1 A Yes. 

2 Q Tell me what you recall about those 

3 discussions. 

4 A I remember there was - I just recall that 

5 there were discussions in October of 1993 that we had 

6 to get this case revived and everybody -- we were 

7 moving towards the November 8th to get the case 

8 revived as unintentional and they were looking forward 

9 to us getting the materials to thern as. soon as 

10 possible so we could, they would .get the declaration 

11 signed, and we did that. We got the materials ' towards 

12 the latter part of October of 1993. 

13 Q w as there .any discussion about what- options 

14 Axonn had if they did not get declarations from, all of 

15 the inventors? - 

16 A Yes. /; 

Q Tell me about those discussions and who 
18 they were with and when they were. 
19 . A I don't. recall ; who th^ 

20 with, but the options: were again :filing a, reviving a 

21 case and filing a continuing application, filing under 
2 ^ f i^ ule 47 ' JBasicalIy;;it wasva disgh!tntied erhplpyee- 
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1 approach. Or Rule 183. Both of them required an 

2 affidavit of a type. And a third was the option of 

3 getting the signature of James Arthur and the other 

4 people on the declaration. 

5 Q You don't recall who at Axonn you talked to 

6 about that. 

7 A At this time I don't, no. 

8 Q And you reviewed your files? 

9 A Yes. 

10 Q And that didn't help you; right? 

11 A It did not. 

12 Q Did you see anything in your files in 

13 writing about those options? 

1 4 A No, I did not see anything in my file. 

15 Q Did you see any drafts of any petitions 
:i6 under Rule 47 or 183? 

, 17 A No- No, there wouldn't be any because they 

:18 didn't want us to proceed on that route. They didn't 

19 want us to make representations that Arthur was an 

20 inventor. 

21 Q D »d you tell them what the consequence of 

22 that would be if they couldn't get the Arthur 
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1 that nature. He was still working the problem. He 

2 was still working the issue. 

3 Q I'm trying to get your recollection. 

4 A It would be a lot easier if I read the 

5 letter. 

6 Q What is your recollection of it? 

7 A Well, he didn't have the declaration of 

8 James Arthur. 

9 Q Did he indicate wither he was going to get. 

10 it or not, whether he thought he would sign? 

11 ;'■ -A:p± T don't recall what the letter says. 

12 Q Did you ever communicate, to Axonn that 

13 November 8th was the deadline? 
^4 : • A. • ; .: : :Yes'r 

•5 Q To whom did ycu communicate ihat? 

16 A Several people ! would imagine. 

-7 Q Tin not asking you to imagine. I'm asking 

18 you who you remember telling it to. 

9 , : /, A " ■ > 1 remember telling it to someone; but again 

10 Ppt sure. I remember telling someone in October : 
:1 P^^^ ^c ^qt^ moving toWards that deadline at that 
2 time. : We had a lot of activity trying to meet the 
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1 affidavit? 

2 A Yes. 

3 Q What did you tell them that consequence 
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4 was? 

5 A Well, we were shooting « we had to get a. 

6 response filed. If we didn't get something filed, the 

7 case would be irretrievably abandoned. And we were 

8 shooting for the November Sth date to be safe so we 

9 would have it filed on time. 

10 Q- * What happened to that November 8th date? 

11 A They didn't respond with the Arthur 

12 affidavit. 

13 Q They meaning Axonn? 

14 A Axonn. And around November 5th, 1993 I 

15 received a letter from Mike Eckstein, pretty close to 

16 the close of business, telling me that, I believe the 

17 letter told me he could not get - I forcet the exact 

18 contents, but the letter speaks for itself. Addressed 

19 the issue. 

20 Q The letter to your recollection said he 

21 could not get the declaration? 

22 A The letter speaks for itself. Something of 
Page 152 

1 deadline of October of 1993. And I remember talking 

2 about the deadlines to someone in Axonn around 

3 February of some of the deadlines that they would be 

4 facing. 

5 Q February of '93. 

6 A Yes. 

7 Q So you believed at that time that the 

8 deadline was November of 1993; correct? 

9 A Well, I believed, actually I believed the 

10 deadline was February 1994. But to be safe, I thought 

11 we should: have it filed by February -bv November of 

12 1993. 

13 • G D ' :d you ever inform anyone at Axonn of that 

14 in writing? 

15 A INp, I did nqt, 

16 Q So you believed that it was at least a 

17 reasonable possibility that the November date was a 

18 deadline. 

19 A . Well, to be safe. I knew if we did it by 

20 then, I knew we were safe, but I believed we had until 

21 February of 1994 to respond. Because it - 

22 Q Why - excuse me 
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A Go ahead. 

Q Why did you think the November date was a 
safe date? 

A Well, when I read the rules on reviving the 
case, the question is when did the case go abandoned, 
and I calculated the case to go abandoned from 
February of 1993, so that one year for reviving what 
is unintentional would be to February of 1994. 

Q How did you come up with November? 

A ; The November comes from the abandonment .-- 
the rules are ambiguous because it says it could * 
that the abandonment goes from the - it comes up more 
simple than this. The issue was was the case pending 
in January. to February 19§3 or was it abandoned during 
that period of time. If it was abandoned, then we 
were going for the November date. But if the case was 
in fact pending until February of 1993, then we had 
one year from February 1993 to file a response. 

Q But there was at least some ambiguity there 
in your mind; right? ' 

A There was some ambiguity, yes. 

Q Did you communicate that ambiguity to the 
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1 client at some point? 

2 A Yes, I did. 


Q 
A 
Q 

A 

Q 

A 


But never in writing. 
No. 


Only in a telephone conference. 
Also in person. 
In person. 

I believe there - well, there were/ some 
discussions about meeting some deadlines when I was at 
Axonn in' March of 1993. 

Q So only oral; correct? 
A Yes, that's correct. 
Q ■ And you don't recall with whom those 
conversations took place? 

A I don't recall right now, no. 
Q So you believe that you had conversations' 
in March of 1993 about how long you had to revive? 
A On the period of abandonment, yes. 
Q When was the notice of abandonment? 
A That was April or May, I believe'it was 
May of 1993. 

Q So why were you having discussions with 
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1 them about the period of abandonment when you hadn't 
gotten the notice of abandonment yet? 

A I wanted to get' the case revived in March 
1993. I wanted to move. I did not want the case 
staying' abandoned. That was my call. 

Q So you knew it was abandoned already. 
A Yes. 

Q How did you know that? 
A The telephone conference with someone from 
Axonn, perhaps Mike Eckstein. 

Q He told you it was abandoned? 
A Per previous. telephone conferences, yes. . : 
Q And those conversations took place in 
February and March of April or when? 

" A March 1993. ' 
Q How did he know that it had gone abandoned 
if the notice of abandonment didn't come until May? 

A Oh, I told him in January it was abandoned 
on February 18th-19th, 1993. 

Q So you were aware that nothing had been 
filed, obviously. 

A Sure. So it went abandoned. 
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Q And at that time you were perfectly aware 
of the circumstances under which it had been 
abandoned; is that right? 

A Not totally. I was aware that they were in 
a situation with James Arthur that he didn't want to 
sign a declaration and I was aware that they had a 
lawsuit in connection with James Arthur. And I was 
instructed they- did not* want me filing - the 
instructions were coming to me that every tirrie I 
wanted something to be filed like a declaration or 
something of that nature that involved, that would be* 
. stating that James ^rthur is an inventor, that that 
couldn't be, T couldn.rt proceed : wth : those | : J 
representations. So this 'situation put to^ 
unintentional or unavoidable situation where :their 
hands were tied. I don!t think it's a case where they 
wanted to abandon the case^ But I saw then they were 
in a situation what else was;*there left for me to do 
for them. 

Q So your testimony is that starting in March 
or even earlier you started talking about what you 
could do to revive it. 
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1 A Oh, yes. 

2 Q Looking at interrogatory number six again, 

3 the second sentence says that on several occasions you 

4 were instructed by Mr. Eckstein to take no further 

5 action, and then the sentence goes on. The several 

6 occasions that you received those instructions, are 

7 those the ones that are set forth in response to 
S interrogatory number 12? 

9 A At least those. There may be others, too. 
-0 Q Do you recall any others as v/e sit here 

.1 today? 

^2 A As we sit here right now, no. 

.3 Q Now turning to interrogatory number 12, voir 

.4 talk about a February 1st discussion that you have • 

.5 testified to previously today; correct? 

.6 A Yes, that is correct. 

•7 Q How do you know it occurred on February 

.8 1st? 

.9 A I returned from a trip and this to me was 

10 the most important thing to attend to when I got back. 

11 And T believe it was February 1st was the date that we 
-2 had the telephone conference. 


Q How do you know that though? 
A I believe it was on or about that date. 
Q I understand that you believe that. I 
understand that you have sworn to that in your 
interrogatories. 
A Sure. 

Q My question to you is how now in 1997 or in 

8 April of 1997 when you signed these were you able to 

9 recall that on February 1st, that specific date, you 

10 had a telephone conversation and a lengthy telephone 

11 conversation? 

2 A Because it was lengthy, for one. It was a 

13 long telephone conversation. 

14 Q Do you recall the date of all your lengthy 

15 telephone conversations? 

16 A I do not. 

17 Q Did you refer to any notes or documents to 

18 fix that date when you were preparing these 

19 interrogatory responses? 

20 A I did not refer to any notes or documents 

21 that I can recall right now. I may have referred to a 

22 telephone bill to help refresh my memory. 


Page 158 


Page 159 


Pa 

1 

Q 

Do you have those telephone bills? 

1 

2 

A 

No. 

2 


Q 

Where are those telephone bills kept? 


4 

A 

In the office. 

4 

5 

Q 

You keep them in your office itself? 

5 

6 

A 

Yes. 

6 

7 

Q 

Going back to February 1st of 1993? 

7 

8 

A 

Yes. 

8 

9 

Q 

You don't put them in storage. 

9 

:o 

A 

Well, they may be in storage. I'm not . • 

10 

.1 

sure. 


tl 

.2 

Q 

Do you recall getting these documents from 

12 

.3 

storage in order to review them tc prepare these 

13 

'.4 

interrogatory responses? 

14 

:5 

A 

No. ■ 

15 

.6 

Q 

Where would the telephone records be kept 

16 

J 

in your office? They wouldn't be kept in the file 

17 

8 

relating to Axonn for example, would they? 

18 

.9 

A 

No, they would not. 

19 

:o 

Q 

Are they kept in a separate bills file? 

20 

:l 

A 

Bills file, that's correct. 

21 

12 

Q 

Is it your testimony that you did or did 

22 


responses? 

A I don't recall for sure. 

Q That was in April of this year. Do you 
recall that? 

A No. I recall April, but I don't recall 
reviewing it. 

MR. USDIN: With some suggestior that he 
relied on that, we would like to see those records. 

MS. MANNING: What records? The February? 
The phone bills from — 

MR. USDIN: Whatever he - 

MS. MANNING: I don't think we can identify 


MR. USDIN: Well, he has said that he mi^ht 
d that to pick this date. 
MR. WOLBRETTE: Then he said he didn't 


BY MR. USDIN: 

Is there anything else that you could have 
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1 used to fix that date in your own mind in April of 
1997? 

A I don't recall. 

Q Is it your testimony that it was the 
purpose of the February 1st conversation to discuss 
the abandoned patent or was the purpose to discuss 
other matters as well, for example the Cargill 
litigation? 

A The purpose, both purposes were served 
during the .telephone conference and those — my - ; 
concern during that telephone conference was : -.th : e ^ 
abandoned -patent application becausethe 1 Cargili;:t;ase :; 
was: something in the future for which I had not been; 
retained. 

Q How do you recall that it was lengthy? 
A A telephone conference is very unusual 
because it was from Mike Eckstein's office with 
Britton Sanderford. That I thought was very unusual, 
T never had a call like that. 
Q They called you? 

A Yes. Maybe I called them. I'm not sure 
Q Well, would you have called Mike Eckstein 
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1 at his office? 

2 A I might have returned a phon^ for ; tliat 

3 ; • matter. I just don't recall. 

4 Q Was this the first time you had told them 

5 about what other options they might have other than 

6 filing with Mr. Arthur's cooperation? 

7 A That is correct. 

8 Q Why had there been no discussion about any 

9 of those options previously, do you know? 

10 i ■ .. A ; ; r^w 

11 Q When did you leave town? 
12|:-; ' A iustjabout tn 

13 letter on the office action in January 6f 1993 arid I 

14 returned that week, the following we^kendr ■ ; 

!5 Q Was Mr. Natoli still in the office then? 

16 A Yes. 

17 Q But he wasn't working on this then. 

18 A That is correct. To the best of my 

19 recollection he was not. 

20 Q What did you tell them the cost of the 

21 different options would be? 

22 - v. . A " : . ' I don't recall. 
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1 Q This was an unusual telephone conversation 

2 for you you thought? 

3 A Yes. 

4 Q Why? 

5 A Because I had both Mike Eckstein and 

6 Britton Sanderford on the telephone call. 

7 Q But you have no notes of the conversation, 

8 do you? 

9 A Today I do not have any notes. 

10 Q Do you recall ever having any notes about 

11 it? 

12 A I don't recall. 

13 Q When Mr. Sanderford indicated he didn't 

14 want to incur the fees connected with those other 

15 options, do you have any recollection of how expensive 

16 you told him those options would be? 

17 A I don't recall. 

IS Q When he said that there was no employment 

19 agreement with Axonn and Mr. Arthur, was that a 

20 necessary element of a disgruntled employee affidavit? 

21 A No, it was not. 

99 Q Did you tell him that? — 
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1 A Yeah, I said we can proceed with a 

2 " disgruntled employee affidavit. That was my planned 

3 approach. The disgruntled employee affidavit is what 

4 I was looking for. The employment agreement, I asked 

5 did he have one, and they said no, he did not have 
,6};#onev, • : ' 

7 Q But that wasn't a necessary element for 

8 filing one, was it? It is not a requirement, is it? 

9 A Oh, no, it is not required. 

1° Q It was something you thought would help; is 

11 that right? 

12 A That is correct. 

13 Q Did you tell them how much it would cost to 

14 prepare and file under the disgruntled employee 

15 process? 

16 ? • V : :A : 'i • • I don't recall. 

1 7 Q Did you tell them in that conversation what 

18 would be the effect of not filing on February 18th or 

19 19th? 

20 i A On that date I don't recall if I did or . 

21 didn^t. . 

22 Q Did you tell them that it was a simple and 
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1 

cheap procedure to revive if nothing was filed? 

1 

A I don't recall any further telephone call. 

2 

A At that point in time? 

2 

Q Did you conduct any legal research or ask 

3 

Q Yes. 

3 

anyone to conduct legal research regarding the options 

4 

A I don't recall doing that at that point in 

4 

they might have at that time? 

5 

time. 

5 

A No, I did not. 

6 

Q Did you tell them that it would cost 

6 

Q Did you write to them as a result of that 

7 

between $600 and $1,200 to revive it if nothing was 

7 

February 1st conversation and tell them what would be 

8 

filed in February? 

8 

the effect if they didn't do something by February 

9 

A Oh v ;because of their unintentional 

9 

18th? 

; f\ 
i\J 

abandonment? 

10 

A I did not. 

.1 

Q I'm asking if you recall telling them that. 

11 

Q Or the 19th? 


A I don't recall. 

12 

A I did not. 

3 

Q And as a result of that conversation was 

13 

Q The next conversation you refer to in the 

A 

there an action planned on what you were going to do? 

14 

inten-ogatories is the one on February 10th. 

c 

A I was waiting for them to get back to me 

15 

A Yes. 

6 

because: they said they were going to pursue getting 

16 

Q Did you call Mr. Eckstein or did he call 

7 

Arthur's/Signature on the declaration. 

17 

you? 

8 

Q You never followed up with them over the 

18 

A Myirecbllection is he called, me. 

9 

next week or so, did you? 

19 

Q How do you know that it was on February 

0 

A Not in that -- well, there was a telephone 

20 

10th? 

1 

conference with Mike Eckstein around the 10th. 

21 

A On or: about February 10th. 

2 

Q Right. But between then and the 10th. 

22 

Q How do you know it was on or about February 
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I 

10th? 

1 

letter. 

I 

A There was a letter dated on or about 

2 

Q Didn't you testify earlier, Mr. Newman, it 

3 

February 10th where he sent me a copy of a complaint 

3 

was not clear what the effect of doing nothing would 


filed by Arthur. And I recall that I had a telephone 

4 

be, whether that would be intentional or 

> 

call with Mr. Eckstein prior to receiving, like about 

5 

unintentional? Correct? 

5 

a day or two prior to receiving a copy of his letter 

6 

A I don't recall testifying that. 

7 

and the icompiaint. 

7 

Q Okay. Was it clear as to what the effect 


Q And again you have no notes of that 

8 

of not filing would be on February 18th? 

) 

conversation? 

9 

A Ohy it was clear if they did not file on 

3 

A I have no notes. 

10 

February 18th or 19th that the case would go 

L 

Q No file memo? 

it 

abandoned. 

> 

A No file memo. 

12 

Q Was it clear it would go intentionally or 

3 

Q And no file memo, by the way, about the 

13 

unintentionally abandoned? 

I 

February 1st one either; correct? 

14; 

A - \Vell, from ^ 

5 

A That is correct. 

IS' 

^unintentional because it ■ was hot a 

5 

Q And no letter that relates to the 

16 

isituation thatvthey wanted to be i n that al lowed it to 

7 

conversation. 

17 

;go abandoned. : They :were put into a si tuation where 


.: "Ai ".; : ;Np* No, the procedures that were given 

18 

■: ;: th^y : ::.c6uldlnot;:-react. Therefore, in my judgment that 

) 

were : veiy straightforward to use. Everybody 

19 

was an unintentional situation. 

) 

understood, ^ey icleiarlyj ;they understood the options 

20 

Q Were you certain about that conclusion? 

L 

of whati we xould Hdo iaifid what it would take. There was 

21 

A What do 

> 

no nedd, j because they understood, to have a memo. or 

22 

Q Were you certain that it would be 

: l^R J7 — a 1 Jf 1 . . u . 
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1 

considered unintentional? 

1 

Q 

The February 10th conversation, was the 

2 

A I'm sure certain that that was my judgment. 

2 

purpose of that to discuss the James Arthur situation? 

3. 

Q Were you certain that it would be 

3 

A 

To tell me that Axonn had been sued by 

4 

determined to be unintentional by the Patent Office? 

4 

James Arthur. 

5 

A Well, I don't know anything -- I don't know 

5 

Q 

At that point on February 10th did you 

6 

any way that one is certain about the outcome of any 

6 

believe that it was still possible that you would get 

7 

proceeding, so I can't say that. 

7 

a declaration signed by Mr. Arthur? 

8 

Q Did you tell the client that there was a 

8 

A 

Yes. 

9 

risk that it would be determined to be an intentional 

9 

Q 

What was the basis for that belief? 

10 

abandonment and therefore the abandonment would be 

10: 

A : 

I asked Mr. Eckstein what was the Status, 
jest recall, he was going jtb check into it 

11 

irretrievable? 

11; 

and as I 1 

12 

A If they did not revive the case, it became 

12: : ' 

and I woi 

lid get some response. 

13 

apparent: that may become an/intentional abandonment 

13 

Q 

Did you consider the filing of the lawsuit 

14 

because they decided not to proceed, to revive the 

14 

by Mr. Arthur to be a hostile act towards Axonn? 

15 

case. So yes. 

15 

A 

It would be, yes. 

16 

Q Did you tell them that there was a risk 

16 

Q 

Did you consider that to be an indication 

17 

that the Patent Office would determine that no filing 

17 

that Mr. Arthur would or would not cooperate in the 

18 

on February 18th was intentional and that therefore 

18 

filing of any declaration? 

10 

ine uDanuonrneni wouia uc irTeinevauie ' 

19 

A . 

Yes. \ ■ .<--■-. x:: P?-^* 

20 

A I don't recall. 

20 

Q 

And what was that? 

21 

Q You don't recall telling them that? 

21 

A • 

It would - he would be hpstilel 

22 

A I don't recall one way or another. 

22 

Q 

And therefore not likely to cooperate; 
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1 

correct? 

1 

you? 


2 

A Yes. 

2 

A 

I don't recall. 

3 

Q And in that conversation what did you tell 

3 

Q 

Did you tell him that if you didn't hear 

4 

Mr. Eckstein would happen if he didn't get the 

4 

from him by the 18th the patent would go abandoned in 

5 

declaration signed by Mr. Arthur in the next eight 

5 

that conversation? 

6 

days? 

6 

A 

Well, he knew that. He knew that date. 

7 

A We had to : go another route, which would be 

7 

Q 

I didn't ask you that. I asked you if you 

8 

the disgruntled employee approach, prepare an 

8 

told him that in that conversation. 

9 

affidavit signed by Britton Sanderford and then I 

9 

A 

I don't recall if we talked about that or 

10 

could proceed and take action. 

10 

not. We 

may have. 

11 

Q What did Mr. Eckstein respond to that? 

11 

Q 

Did you contact the client, Mr. Sanderford, 

12 

A He told me to hold off. 

12 

after you had this conversation with Mr. Eckstein? 

13 

Q He told you not to do anything? 

13 

A 

I was waiting for a response: from 

14 

A Yes. 

14 

...Mr. Eckstein. ' : "• 

15 

Q Did he tell you not to prepare any 

15 

Q 

Did you contact the client after -- 

16 

paperwork? 

16 

A 

Mr. Eckstein was part of the client. 

17 

A He just told me to hold off, hot do 

17 

Q 

Who owns Axonn, do you know? 

18 

anything. 

18 ; 

: ; A ' 

No, I don't. 

19 

Q And did he tell you when he would get back 

19 

Q 

Do you know who the CEO is? 

20 

to you? 

20 

A 

Yes. 

21 

A I don't recall when. 

21 

Q 

Who? 

22 

Q Did you tell him when he had to get back to 

22 

A 

Britton Sanderford. 
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Q Did you contact Mr. Sanderford after you 
had talked to Mr. Eckstein to confirm the instructions 
you had just been given? 

A Mr. Eckstein's instructions? 

Q Yes. 

A' ,. . :N6., . 

Q Did you write a letter confirming that you 
had been instructed eight days before deadline by 
which a patent application would go abandoned that you 
were to take no action to stop that abandonment? 

A I did hot. But back on your previous 
question, Mr. Sanderford was asked to call me per a 
telephone call with Erin Pierce following on the 16th. 

Q And it's your testimony he did not call 

you. 


A 
Q 
A 
Q 
A 


T don't recall. 

You don't recall whether he did or not. 
That is correct. 
You didn't call him though. 
That may have been a call to him and he was 
asked to call rhe. 

Q But even after that, you don't recall that 
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it was a call that you made to him, do you? 
A I don't recall which way it went. 
Q You don't recall whether it was Erin Pierce 
calling you, for example. 

A Yeah. I don't recall which way it went. 
Q The next conversation you had was not until 
February 16th; correct? 
A ; Correct. . 

Q And in fact Ms. Pierce wrote to you on that 
date, February 16th; is that right? 
A That is correct. 

Q We are going to mark for identification as 
P-30, I believe, a February 16th, 1993 letter from 
Ms. Pierce to you by fax. 
A That is correct. 

Q Take a minute and read that, please. 

(The document referred to was 
marked Plaintiffs Exhibit 
No. 30 for identification.) 
BY MR. USDTN: 

Have you had a chance to review the letter, 
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A Yes, I have. 

Q And this particular version is from your 
file; correct? It has an N at the bottom? 
A Ohv okay. Fih^. 

Q Do you recall that Ms. Pierce had been 
trying to get in touch with you by telephone for a few 
days to find out the status on a few issues? 

A I don't have any recollection of that. 

Q You don't deny it. You just don't recall 
one way or the other. 

A: T donrt recall. But I know this I think 
February; 16th was a! Monday or a Tuesday, So if it was 
the previous two . days; that would be a Saturday or 
: Sunday. : :T^ to 
: Nir. Eckst ei ri -the previ bus = . t\yp days , two or three clays 
before thaty: x?o : I don't have iany recollection pf her 
calling ; me : or not trying to call me during that time. 

Q But you don't know whether she was talking 
about business days or weekends. You are just 
assuming; correct? 

A" ''• ; : ':Yeari^: ; Lei's see. ^a^ ' ' 

Q And you know that February 16th was a 
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1 Monday? 

? A I don!t know it. It. may have been. I 

3 ^ idon/t know, : Monday or Tuesday. 

4 Q How do you know that? 

5 A; I don't recall. [ just - I remember one 

6 time I must have checked the calendar. But I just 

7 don't recall which day it was. I remember it was 

8 earlier in the week. 

9 MR. WOLBRETTE: I have a calendar, if that 

10 would help. 

U MR. USDIN: Sure. When is it? 

12 MR. WOLBRETTE: February the 16th, '93 is a 

13 Tuesday. 

14 MR. USDIN: Okay. 

15 THE WITNESS: Okay. 

16 BY MR. USDIN: 

17 Q And this appears to be at about 1742. That 

18 would be 5:42; right? Am I doing that right? See up 

19 at the top? 

20 ^ : .,A: '••\- : :Yes; . 

21 Q The third paragraph indicates, it is 

22 talking about the wireless alarm. Is that the 
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1 abandoned patent as far as you understand? 

2 A Yes, it is. 

3 Q It appears that in there she is asking what 

4 the status is; correct? 

5 A That is correct. 

6 Q So she at least from this letter did not 

7 know what the status was at that point, nor did 

8 Britton; correct? 

9 A Well, I don't know what Britton knew from 
10 this letter. She: is inquiring on the status. 

H Q It says "Britton and I would like to know 

12 the status"; correct? 

13 A Yes^ that's correct; 

14 Q And she wanted to know whether they were 

15 filing a disgruntled employee affidavit; correct? 

16 A That is correct. 

17 Q And she also wanted to know whether they 

18 would need to let it go abandoned and then revive it; 

19 right? 

20 A That's correct. 

1 Q Is that one of the options you told them 

22 they had? 
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1 A If it was unintentional abandonment, yes. 

2 They could revive it if the abandonment was 

3 unintentional. ' 

4 Q And the whole issue of whether you can let 

5 something go abandoned and/or not goes back to, the 

6 issue of whether you can let something go abandoned 

7 and have it be unintentional goes back to the issue 

8 you talked about earlier about whether they were in a 

9 bind; is that right? 

10 A This is an exceptional case because: ;t see ; a 

11;; jot of clients wjho from time to t ime; in t^nUcmal ly 

12 abahdpri cases ahd 
13.;;;;;, they don't w^ it. In this 

14 • . people were in:; a situation ••wnere-: ; as:;^^ ' ; 

15 facing a dilemma of try i ng to get a h aiffidaVit from 

16 James Arthur at the same time that he has filed a suit 

17 and he is not cooperating for giving an affidavit. 

18 And they ultimately had also taken a position not to 

19 do anything because they didn't want me making 

20 representations that James Arthur was an inventor. So 

21 this was thrown back to her, what are you going to do? 
22 :; A nd that apparently iis reflected in her memo of •/■ 
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1 February 17th. 

2 Q And this letter was in your files; right? 

3 A Yes, that was. 

4 Q It was in your files when you executed your 

5 declaration; right? 

6 A Oh, yes. 

7 Q So you knew about this letter when you 

8 executed your declaration; correct? 

9 A Oh, yes. But the letter does not address 

10 whether or not I abandoned -- advised them of when - 

11 whether they were fully aware that the date was coming 

12 up to February 18th or 19th. And so when I saw this 

13 letter with nothing else in my file, I said T must 

14 have not advised I concluded I did not fail -- I 

15 failed to advise them at that time. 

16 Q But my point is you had read this at the 

17 time you executed your declaration; correct? 

18 A That is correct. 

19 Q Do you recall whether or not you called 

20 Erin Pierce after you got this or she called you? 

21 A I don't recall. 

22 Q When you had the conversation with 
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1 Ms. Pierce, was this on the 16th or the 17th, do you 

2 recall? 

3 A I don't recall. 

4 Q Do you recall any discussion at that time 

5 about filing the disgruntled employee affidavit? 

6 A Yes. 

7 Q What do you recall about that? 

8 i A; ; I asked if that's how to proceed now, had 

9 ; they changed their tact. Was that th^ : ■ 

10 wanted to g^^ Mck t6; me. 

11 She never did. 

12 Q Did you ever get back to her to find out 

13 what the answer was? 

14 A I don't recall if we did or did not. 

15 Q Again, no notes or letters or anything 

16 about that? 

17 A Well, there is this here that - 

18 Q By you. 

19 • A -- confirms. : : 

20 MR. WOLBRETTE: No, by you. 

21 THE WITNESS: By me, no. 

22 BY MR. USDIN: 
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1 Q What's that? 

2 A No. By me, no. 

.3 Q In the conversation with Ms. Pierce did you 

4 discuss Mike Eckstein's prior instructions that you 

5 not do anything? 

6 A I don't recall. 

7 Q What did you tell her about abandonment not 

8 being an acceptable option in that conversation, if 

9 anything? 

10 A. \: that intentional abandonment was not an 
LI exceptional option ~ 

12 MR. WOLBRETTE: Exceptional or acceptable? 

13 THE WITNESS: acceptable option if they 
L4 wanted to keep the case going. 

■ 5 BY MR. USDIN: 

L6 Q What did you tell her about an 

17 unintentional abandonment at that time? 

18 A ; ; I just doh*t recall iat this point. 

9 Q Did you tell her that the Patent Office 

.0 would let Axonn revive its patent just by paying a fee 

'1 of $585? 

2 A A t ;that poin t in time or later point in 
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1 to hear back from her between then and the next day 

2 when the application was due; is that correct? 

3 A That's correct. I did not have 

4 authorization to proceed. 

5 Q But you knew that was a possibility at that 

6 point; right? 

1 A It: Was a possibility. But not within the 

8. : situation they-.^ 

9 Q Why? 

0 ■ A : 

1 they didn't iw^ a; statement that Arthur was : 

2 an inventor at that pom But I did • not know the \ 

3 whole facts im going on. 

4 '■■ • : :;: ivK;;fe^ ib^rh i nut ei : - break? 

5 Q Yeah. I think we need to keep the breaks 

6 as short as we can if we want to complete. 

7 (Brief recess.) 

* BY MR. USDIN: 

9 Q According to the interrogatories, the next 

1 communication you had after February 16th was after 

t the notice of abandonment was received; correct? 

- A Wo^:^ 
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1 

time? 


2 

Q 

At that point in time. 

3 

A 

I may have, yes. 

4 

Q 

How did you come up with that number? 

5 

A 

The fee was the unintentional fee for 

6 

reviving 

is unintentional. 

7 

Q 

Under what provision? 

8 

A 

It's rule -- I have to look at the rule 

9 

books. 


10 

Q 

Now you claim you asked Mr. Sanderford to 

11 

call you. 


12 

A 

Yes. 

13 

Q 

You asked her to have Mr. Sanderford call 

14 

you; correct? 

15 


Yes. 

16 

Q 

But you didn't try to call him? 

17 

A 

No. I relied on her having him give me a 

18 

call. 


19 

Q 

And you didn't write to them. 

20 

A 

I did not. 

21 

Q 

And you didn't begin preparing a 

22 

disgruntled employee affidavit while you were waiting 
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1 - M meeting was in March of 1993. 

2 Q I'm looking at your interrogatory 

3 responses. 

4 A After the notice of abandonment was 

5 received. Okay, that's May of 1993. 

6 Q So that wouldn't be correct then. 

7 A Oh, this is 

8 Q In other words, this is out of order. 

9 A: This is put of order. 

10 Q So the next one would have been in March of 

11 1993; correct? 
12 ; : - : ^A. : ■'' Correct... 

13 Q You had come down to New Orleans to meet 

14 with Axonn? 

15 ••' A ' ' Yes; 

16 Q And the purpose of your coming down to meet 

17 in New Orleans with Axonn relates to the Cargill 

18 litigation; correct? 

19 '■ -..jA : .PreciseIy correct, .yes.;;.' 

20 Q And you came with Mr. Freeman? 
l2lC.';. %-Y&-: v 
22 Q And with Ms. Bailey? 
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1 

A 

Yes. 

i 
i 

2 

Q 

Anyone else from your side? 

z 

-3 

A 

Mark Freeman. 

"l 

J 

4 

Q 

Yeah, I said Marty Freeman. 

.*t 

5 

A 

Mark Freeman. 

< 

6 

Q 

Who is Mark? 


7 

A 

Mr. Freeman's son. 

7 

8 

Q 

Anyone else? 

o 

9 

A 

That's all. 

Q 

10 

Q 

You spent two days down here? 

1 A 

IU 

11 

A 

Two different weekends. 

1 1 
L 1 

12 

Q 

Two days in New Orleans? 


13 

A 

Well, it was two weekends. Two consecutive 

13 

14- 

weekends: - 

14 

15 

Q 

In March. 

15 

16 

A 

Yes. 

LU 

17 

Q 

Were you down for the whole weekend? 

17 

18 

A 

We came, I believe we came down on a Friday 

18 

19 

and either returned on a Saturday night or Sunday 

19 

20 

morning. 

I don't recall. 

20 

21 

Q 

Both times? 

21 

22 

A 

Both times. Similar situation. 

22 


Q So did you meet on Friday and Saturday or 
you just met on Saturday? 

A We met on Saturday and there may have been 
some meeting^ on Friday. I ju^ don't fe<^ll the: : 
: ,;details. ... : - -S*: 

Q Were all the people you just described 
there for both of those two weekends? 

A No. The first weekend was : Marty Fre^ 
myself and Suzin Bailey. The second weekend was Marty 
Freeman, Mark Freeman and myself. 

Q Ms. Bailey was not at the second meeting. 

A That's correct. 

Q Was the purpose of both of those meetings 
the Cargill litigation? 
•A,'.. Yes; 

Q During the course of those discussions 
regarding the Cargill litigation was there also some 
conversation about the abandoned patent? 

A Yes. 

Q Who participated in those discussions? 
A I recall clearly talking with Mike Eckstein 
and also iBritton Sanderford and Mike: took the 
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1 lead on it. 

Q Was everybody 1 else present when you had 
these discussions or was it just the three of you? 

A Others may have been present. T just don't 
recall right now. 

Q You can't recall anybody else being 
present. 

A They may have been present. I just don't 
remember who - I wasn't paying. attention who was 
present or not. I was talking to Mike Eckstein in 
particular. 

Q Did you separate from the rest of the 
meeting specifically for the purpose of discussing the 
abandoned patent? 

A I may have, may not have. I just don't 
recall. 

Q Was there any discussion at the first 
weekend meeting about the abandoned patent? 

A Yes. •\'^: v: '^ >: 

Q What discussion was there? 
A I told them that we have to gist ;tHis case 
22 revived. Again I told them that there were periods 


2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
8 
9 
20 
21 
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1 : that we had to have this revived within. Ancf if this 
that we had to move this as quickly ^ iak jpo^ibl^ to 
get this revived. We didn't want: to let it just 
linger. 

Did you at that time tell them when you had 


Q 

to act? 
A 
Q 
A 


Yes. 

What did you tell them? 
I told them that within the first six 
months or approximately within three :moriths from that 
date. Because three months had passed, so it was 
three more months. We had to act or they would; have 
to have: a terminal disclaimer. Within the fir^t six 
months of abandonment, which on the conservative, to 
be safe, three had passed and we Were goin^ into the 
second three months, they needed to act .and they wqulc 
17 ; have np loss of rights, no need for ia terminal • I • 
disclaimer. 

Q Did you explain to them at that time what a 
terminal disclaimer was? 
.A. - Oh, yes. 

Q What is a terminal disclaimer? 


8 
9 
20 
21 

22 
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1 A A terminal disclaimer on an abandoned 

2 patent application disclaims the period for which a 

3 patent is abandoned. So the patentee or holder of the 

4 patent doesn't get a benefit of an extended life on a V 

5 patent just by virtue of its being abandoned for a 

6 period of time. 

7 Q So you give up a certain portion of the 

8 patent life; is that correct? 

9 .-A- ^es. 

10 Q And that would be a consequence of having 

11 it abandoned beyond November; is that correct? 

12 A No. Beyond six months. 

13 Q Beyond six months, whenever that ran. 

14 A Yes. 

15 Q Okay. What was their response? 

16 A That's okay. They had higher they 

17 clearly were more concerned with the James Arthur 

18 litigation and this was not that was okay, because 

19 a couple of months, you know, whatever it would be for 

20 the period of the disclaimer, was not important to 
U them. 

-2 Q Did they say they didn't want to get the 
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1 patent revived? 

2 A No, they did not say that. 

3 Q Did they tell you that it wasn't important 

4 to them to get revived? 

5 A Noi- : they did not say that. 

6 Q What did they tell you about the revival as 

7 opposed to your impressions? What did they actually 

8 say to you? 

9 A They told me to hold off. 

10 Q They told you to hold off doing anything? 

11 A Yes. 

12 Q Did they tell you how long they wanted you 

13 to hold off? 

14 A In March, no, they did not. 

15 Q Did they ever tell you how long they wanted 

16 you to hold off? 

17 A Well, getting to the April meeting, I was 

18 pushing to revive the case with Mike Eckstein and he 

19 instructed me to hold off because some depositions 

20 were coming up in the Arthur case. 

21 Q Even in April, though, you were well before 

22 the six-month period; is that right? 
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1 " ; & - ,/Yes.,,. ; . 

2 Q How long did this discussion regarding the 

3 abandoned patent take in the first weekend? 

4 '•••A- ,: - Niaybe ten minutes. 

5 Q Other than the three, you, Britton and 

6 Mike, you can't recall any other participants or 

7 witnesses to this conversation, can you? 

8 A Well, Marty Freeman and Suzin Bailey may 

9 have been there; very well. I just don't recall. 

^0 Q I'm not asking you to guess. I'm asking if 

1 you can recall as you sit here right now anybody else 

2 who participated in that conversation. 

3 v 

4 being ther^ for jthe whole conversation because it was 

5 ^primarily 

6 Q And your testimony is it took about ten 

7 minutes? 

8 A Veah. Five; minutes, ten minutes, at that 

9 point. 

0 Q Did you discuss it again at the next 

1 weekend in March when you all met? 

.2 . : ' ' aV;- '"''Yes'-'.": ''• 
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1 

.2f 

3 

4 

5 

6 

7 

8 

9 

10 

m 

12 
13 
14 
15 
16 
17 
18 
19 
20 

2i : 

22 


Q How did that come up? 

A I said, ''Have you changed your ;mind? Can 
we go forward?" They just said hold off. 

Q Who was that conversation with? 

A Mike Eckstein. He was making the 
decisions. 

Q Was anybody else involved in the discussion 
other than the two of you? 
A I don't recall. 

Q Did you break away from the other meeting? 

A Or the. meeting may have broken awayjfrpm 
us. It may have been on a break between the meetings 
.or :s6mething;;oflthat;nature. 

Q In the second March conversation did you 
remind him of when you had to file, by when you had to 
file? 

A i: don!t recall. 

Q Now you don't have a specific date in your 
interrogatories about when those discussions took 
place, do you? 
i \ A ;:\.^ : When Jn March? 

Q Yeah. 
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1 A That is correct. 

2 Q In the second conversation in March did you 
3- remind Mr. Eckstein of the deadlines? 

4 A I don't recall at this point. 

5 Q Were you concerned at that point? 

6 A Oh, very much. 

7 Q Yet you didn't write any letters to them 

8 confirming any of the discussions you had had about 

9 letting this patent sit; is that right? 

10 A Oh, sure. Because he clearly understood 

1 1 what the situation was. 

12 Q And Mr. Sanderford, you didn't write any 

13 letters to Mr. Sanderford then. 

14 • A That is correct. 

15 Q Or to Mr. Eckstein. 

16 A That is correct. 

17 Q Or to anybody else at Axonn. 

18 A That is correct. 

19 Q Despite this being a matter of high concern 

20 to you. 

1 A That is correct. 

77 Q Did Mr. Sanderford know in March of 1993 
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1 that the patent was abandoned? 

2 A Oh, yes. 

3 Q How do you know that? 

4 A I remember talking to i him about it being 

5 abandoned. You know, let's get it revived. 

6 Q So he was telling you to get it revived. 

7 A; He didn't say let's get it revived; ll V 

8 telling him let's ger 

9 Q But he didn't tell you to get it revived? 
1° A No- Well, I was taking instructions ifr^ 

11 Mike Eckstein. He had told me basically Mike 

12 Eckstein became in charge. 

!3 Q Did Mr. Sanderford tell you that Mike 

14 Eckstein was in charge? 

15 A Charge? Absolutely. : 

16 Q He told you that, that Mike Eckstein is in 

17 charge of this? 

18 A No, because he is in charge of the Jatnies 

19 Arthur litigation and I was not being used in the 

20 James Arthur litigation and that the decisions 

21 concerning that were to be made by Mr. Eckstein. 

22 Q So my question was how do you know 
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1 Mr. Sanderford knew in this March time period that the 

2 patent was abandoned? 

3 A Because we mentioned it on the first visit. 

4 Q In March. 

5 A Oh, yes. 

6 Q To him. 

7 A Yes. 

8 Q In these conversations you had in March 

9 with Mr. Eckstein did you talk about other options you 

10 had other than getting Mr. Arthur's declaration? 

11 A In March? No. 

12 Q Did you ever tell Mr. Sanderford that 

13 Mr. Eckstein had instructed you not to proceed with 

14 the revival? 

15 A I may have. 

16 Q I'm not asking if you may have. I'm asking 

17 if you recall doing that. 

18 A I don't recall right now. 

19 Q Now your interrogatory answers refer to 

20 similar discussions in April and May of 1993 with 

21 Mr. Eckstein. Anything in addition to what you have 

22 already told me? . 
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.1 .... ; :A •• Oh, yes, 

2 Q Tell me what you recall about those 

3 discussions. 

4 A In April of 1993 I wanted, I Was pushing, I 

5 wanted to get this case revived. I wanted to get 

6 possibly a signature. He said he would work on 

7 getting a signature from James Arthur. But he said 

8 . hold off doing anything for now because something 

9 about a deposition was coming up^ 

10 when; what, or whc^e deposition 

11 ; But he said he was holding off i becaiuse of ai i : 
12v ; :rdepbsitiori. . I assuhrte/it^was^ • 

13 Brit ton Sanderford's idepc^itibh'.'' 1 '' : : ' 

1 4 Q Did you tell him that you would hold off 

15 but that the deadline was approaching? 

16 A Oh, yes. 

1 7 Q When did you tell him the deadline was? 

18 A For unintentional without -loss of 

19 rights, it would have been within, to be safe, it was 

20 coming up about May, that time. 

21 Q That they had to file by May. 
21 ' •'.->. A : . ' " 'Yes. : :. - • ' ' ■■>" ; :: ; '^pt^ 
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1 Q Even though at that point there had been no 

2 determination of abandonment; right? 

3 A That is correct. 

4 Q And what was his response to that? 

5 A Hold off. 

6 Q Again, you didn't confirm that in writing. 

7 A That is correct. 

3 Q And again, you didn't confirm that with 

9 Mr. Sanderford. 

0 ; ' ; • A |: 

1 Q In fact you had no conversations with 

2 Mr. Sanderford in April or May about this, did you? 

3 A In ^pril or May? 

4 Q Correct. 

5 A I don't recall having them with 
5 Mr. Sanderfprd about -that time. 

7 Q What discussions did you have with 

? Mr. Eckstein? 

) A In response to sending the notice of 

) abandonment to Kir. Sanderford, I think this got 

L backwards, who called who, but I got a call about a 

I week to ten days later from Mr. Eckstein. 
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1 Q You mean Mr. Eckstein called you. You 

2 didn't call him. That's what you meant by got 

3 backwards. 

4 A Yeah, I might have that backwards. 

5 Q In the interrogatories you may have that 

6 backwards. 

7 A Yeah. But I may have called him in 

8 response to him calling me. So it may be technically 

9 correct. I'm not sure which way it went. 

10 Q Do you recall when that was? 

11 A About a week to ten days after I sent out 

12 ; : the notice of : abandonment. 

13 Q Let me show you a document that we will 

14 mark for identification as P-31, bearing Bates number 

15 N000149, dated May 10, 1993, a letter. Attached to it 

16 is the notice of abandonment. 

17 (The document referred to was 

18 marked Plaintiff's Exhibit 

19 No. 31 for identification.) 

20 BY MR. USDIN: 

21 Q Is that the letter you sent sending the 

22 notice of abandonment? 
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A That is correct. 

Q It's your testimony that about, what did 
you say, about a week to ten days after that you 
talked to Mr. Eckstein? 

A Yes. :>It ; might be a few more days, but 
something like that 

Q Within the next couple of weeks? 

A Yes; 

Q Do you know why you don't have a date for 
that conversation but you did for the February 1st and 
February 10th conversations? 

A j ;y 1st was queued in 

because as il mentioned looked at telephone 

bills: or T remember w first day 

:back ; from a ^ February 
10th on priabo^ It may have 

■ ■ been ^ni&i;&^ 1th. It is based on the 

Hetter ;6fc^ . ' 

Q In that conversation did you discuss with 
him what options there were? 

MR. WOLBRETTE: Which conversation are we 
talking about now? 
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1 MR. USDIN: I'm sorry. Fair enough. 

2 BY MR. USDIN: 

3 Q The conversation you had with Mr. Eckstein 

4 after the notice of abandonment was sent. Did you 

5 discuss with Mr. Eckstein what options existed? 

6 A At this time, no. It was my present sense 

7 impression from the previous discussions he knew what 

8 the options "were . 

9 Q By the way, is there any letter anywhere 

10 that you have seen in which you set forth those 

11 options? 

12 A There is not. 

13 Q Okay. Did you tell him anything about what 

14 the timing had to be for taking any actions? 

15 A I don't recall. In the May telephone call? 

16 Q Right. 

17 ■'■ -A I don't recall. ' 

18 Q Tell me what you recall about that 

19 discussion. 

20 A Mr. Eckste i n told m e to hoi d ; off a h d not 

21 revive the case for any reason. t> o hot proceed for 

22 any reason. He did not want me to go forward. There 
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1 was a motion for summary judgment that was coming up 

2 which he. said he was going to win. Then when the case 
was over, then he would revive the case. 

4 Q Did he tell you when the motion for summary 

5 judgment was? 

6 A June or July, but I don't know. 

7 Q Did you tell him that that was going to be 

8 beyond the deadline when they might lose some patent 

9 rights? 

10 A Yes. 

11 Q You told him that in that conversation? 

12 A He already knew from the previous 

13 conversation. 

* 4 Q Did you tell him that in that conversation? 

15 A I don't recall. 

16 Q Because that was the first time you talked 

17 about the summary judgment; right? 

18 A Yes. 

19 Q In the May conversation. 

-° A Yes. But at this point it didn't matter 

1 because that period to be safe had passed, if you had 

22 gone by the November date. 


1 
2 
3 

4 that. 

5,'- 
6 

7 ; • 

8 

9 ■ 
10 

11 confirming that. 

12 A Well, I talked to Mr. Eckstein. 

13 Q Anybody else? 

14 A I don't recall. 

15 Q You don't recall that, do you? 

16 A ; Talking to anyone else? -No, I dp ;not. 

17 Q Anybody else involved in discussion with 

18 Mr. Eckstein after the notice of abandonment was 

19 received? Did anybody participate in the telephone 

20 call other than the two of you? 

21 A I don't recall. 

22 Q Now your interrogatory answers say you also 
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Q And he told you to wait. 

A Yes. 

Q And you didn't write to him confirming 

A That's correct. 

Q Nor to Mr. Sanderford. 

A That: is correct. 

Q Nor to anyone else at Axonn. 

A That is correct. ' 

Q Nor did you talk to anyone at Axonn 
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1 met in June of 1993; correct? 

2 A Correct. 

3 Q And that was at Axonn in New Orleans? 

4 A Yes. 

5 Q What was the purpose of that trip? 

6 A To discuss revival or what they could do 

7 about excuse me. Not revival. But it was 

8 concerning the abandoned patent application and the 

9 patents that were issued. 

10 Q Previously issued patents? 

11 A Yes. 

12 Q What was the discussion about previously 

13 issued patents? 

14 A Mr. Eckstein and Mr. Sanderford wanted to 

15 take James Arthur's name off the patents. 

*6 Q And they asked you to come down to discuss 

17 that? 

8 A Yes. 

19 Q Why did you have to come down to discuss 

20 that? 

21 A I was surprised. The meeting lasted about :| 

22 an hour to: two hours, maybe :an hour and a hatf 


Page 204 

1:1 though tit was • to ;rne, they solick , they Ranted 
; ?0 me -; to cpme db^ there. I didn't ask ta c^ down to 

3 do it.; So did ilShaye to go down arid jdiscuss itriat in 

4 .person?; down at their 

5 request. 

6 Q Any discussion in that meeting about 

7 anything relating to the Cargill litigation? 

8 A There was a previous discussion on Gargill 

9 litigation regarding this patent, abandoned: patertt 

10 application, and, it may have continued in that 

11 discussion: too. 

12 Q What was that discussion? 
13 -'Vy. . A :;. '., : ';Wel| i /one of t^eirissues oh t^ 
1'4':: ;litigarion;suit,:-w^ -what'^tiis^^ 

15 James Arthur litigation ~ it is the only day I really 

16 gave them any consultation for about an hour or two 

17 hours on the James Arthur litigation one of the 

18 : : .issues was,; ;arid: I remember advising them on this :^arly 

1 9 • j fl the ga rh e i ou nd Pebnaary 10 or so with my ' 

20 ; telephone Eckstein, and it was 
21, . echoed alsb again in June , that if James Arthur were 
22 '. :' to proceed, were : to ; prevail i n ; h is ;I { t i ga t ipri :an<J >^Wt " \ 
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1 aside the assignment of his rights to Axonn, then 

2 James Arthur would become an owner of the patents with 

3 an undivided interest shared with Axonn. Okay? Then 

4 there is no duty of accounting if they had no 

5 contract.. Therefore, with, respect to the Cargill 

6 litigation for the patents that were issued, he could 

7 go and sell. or assign, sell, assign or license his 

S rights to Cargill and with respect to other licensees. 

9 U they had any,: he could sell, assign, license his 

0 rights to the other licensees. 

t Q So what was your recommendation for action 

2 to be taken? 

3 A Well, first off, on removing his name from 

4 the three patents, I told him I could riot do that. 

5 James Arthur: from ::what 1 recalled; in 1988 and from 

5 Britton Sahderfbrci's representations to me, that James 

7 Arthur was the. key inventor, the most important 

* inventor. 1: knew for at least those three issued 

) patents artel; also for the patent that was pending, I 

) told him I could riot remove James Arthurs name from 
the patent /application . I felt that it could riot be 

1 done. It would be wrong because he was the true 
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1 inventor. 

2 -They:: asked what other options did they have,- 

3 for ire vi vi n g a n d h a v i n g a patent without James 

4 ; Arthur's name . on it. I said the only option I could 

5 see from that point on was if we revived the patent 

6 application just as a continuation, just revive it and 

7 file it as a continuation, and then if at the same 

8 time while that is pending file a continuation in part 

9 patent application with new matter and have in that 

10 new patent application claims for which James Arthur 

11 was clearly not an inventor, then you could proceed on 

12 the O a co-inventor. But I 

13 said with respect to the patent that was pending, I 

14 said with the representation that had been made to the 

15 Patent Office that James Arthur was an inventor, I did 

16 not see any way that his name could be removed from 

17 the patent. 

18 Q Who else was involved in this meeting other 

19 than Mr. Eckstein and Mr. Sanderford and yourself? 
2Q A I don't recall if anyone else was there. 

21 Q What was the result of that discussion? 

22 What actions were decided upon, if any? 
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A ; v 

Q Who told you that? 
A They told me. Eckstein and Sanderford. 
Q What did you tell them would be the 
consequence of inaction? 

A Inaction is that if the case is not revived 
imminently, because now I'm getting concerned they are 
just letting^ the case go and the safe period would 
pass arid we revived , : it is 
) unintentional, that [the case would not be revivable at 
all: ' V r 7 : '0" ' ' ..; 

Q And they told you nonetheless they didn't 
want to do anything at that time? 
A ■* : lid not^prpceied. . 

Q Okay. Anything else you recall about the 
June conversation? 

. ;}, A : : ;OhV : :yes> ; ;f ;rexaJl[mpre: ; Britton Sanderford -V. 
••:waS':tr^ng"ta 

;iri veri tor: r^ to Isay -this is ; what Britton 

:J;inyent^d,JtW ■■! 
yicleafeto 

because of the James Arthur litigation and for no 
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1 i other reason that now Britton was the inventor and 

2 James Arthur was not the inventor. But from the 

3 representations I remember from 1988, James Arthur and 

4 Britton Sanderford appeared to be among the best of 

5 buddies, the best of friends, and there was no 

6 hostility: among them. And based on Mr, Sanderford's 

7 : direction:that: James Arthur's name go first on the 
ipatent; application because he was the lead inventor, I 

? : put his name first. 

10 Q So that all relates to the discussion about 

11 whether you could remove Mr. Arthur's name or not. 
2 A That is correct. 

13 Q And you told them they could not. 

4 ; : A :: I did not see any way it could be) :dbne. 
15 Q You told them they couldn't. 

16: : :: ; :■.•/■! i%i E^^igrx'af C 

17 Q What else do you recall about that 

18 discussion? 

I9%y: j-A Right now I don't recall anything else. 

20 Q Did they ever again try and bring that up, 

21 the idea of removing Mr. Arthur's name? 

22 A Yes. 
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1 Q When was that? 

2 A Well, in response to a meeting in July of 
3\ 1993 « there is a Sheraton in New Orleans by a long 
4 bridge. Twenty Mile Bridge? 

5, MR. WOLBRETTE: Causeway. 

6 THE WITNESS: And we met with Cargill 

7 during that meeting. 

8 BY MR. USDIN: 

9 Q You met with Cargill. 

10 A Garjgill, that is correct. We had a meeting 

11 with. Cargill. And during that meeting, during the 

12 breaks or in between or after the meeting or sometime 

13 during the meeting I remember talking again with 

14 Eckstein because per Britton Sanderford's previous 

15 instructions even as of June and more representations 

16 he made, Michael Eckstein was in charge, he was to 

17 make the calls. 

IS Going back to the June meeting, Britton 

19 made it I offered, "Do you want my assistance in: 

20 this James Arthur matter? It -involves patent^/' And 

21 so I offered. That was one of my recommendations. I 

22 said, "Do you need a patent attorney?" His response 
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1 was they had a ; Mr:;Lund and a Mr. Eckstein handling 
the case. Mr. : Eckstein was handling the intellectual 
property matters and since he was handling 
intellectual property, there was no need for me to be 
involved. 

6 Q That was in June. 

7 A That was in June. 

8 Q Who told you that? 
9§;-\ A Bri^ 

10 Q And do you know whether Mr. Eckstein was a 

11 member of the Patent Bar? 

12 A No, i^s far- as I know he is not* : But: m^ 

13 attorneys I know handle i ntellectual property and are 

14 knowledgeable about intellectual property although 

15 they are not a member of the Patent Bar and they are 

16 not knowledgeable of the Patent Office procedures and 
17 j processing of patent applications. 

18 Q So going back then to the July 

19 conversation. 

20 A Yes. 1 • 

21 Q This is the one at the Sheraton. 

22 A Yes. 
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1 Q Tell me what you can recall about that 

2 discussion. 

3 A Again I approached Mr. Eckstein since he 

4 was in charge. I said, 1 told Mr. Eckstein, I said we 

5 have to get this case revived. I said if we don't get;:! 

6 it revived by this August, I don't think we are ever 

7 going to get it revived. I think it's « I just « 

8 August was a self-imposed deadline I now wanted to 

9 have. I wanted to make a decision they are going to 

10 revive this case or not. And that's what I told him. 

11 Q What did he say? 

12 A He; told me hold off. He would get back-to 

13 me. 

14 Q This was Eckstein or Sanderford or both? 

15 A Eckstein now. Sanderford is not talking to 
6 me about it. Eckstein is talking to me. 

17 Q And you are the only two in the 

18 conversation? 

19 A Yes. 

20 Q Did he say when he would get back to you? 

21 A Well, he did. It was shortly, a couple of 

22 days later. So it was August 3, 4, somewhere around 
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1 there, maybe 2. 

2 Q So the July meeting was the very end of 

3 July? 

A Oh, yeah. It was like -the last weekend in 
July. So it was :within the next week. 

Q What did he say in the August discussion? 
A He said he wanted again to reconsider the 
options I outlined for him in June, including the — 
and is there anything I could do. And t checked . 
whatever. I told him what they were. He said, can he ' 
just have something _ in-writing..: -il ^id :I 'tjell .y6U ■= ■ 
what. I wijil just send you a quickie mail ;vfax.■■V■^^^^^■:l■■ 
summarizing wfisit they were at that time r iand I ^ent : 
him one.' i :: ="' 

Q Let me show you a document that is marked 
for identification as A AX 100097 and 98, dated August 
6th, 1993. We will mark this one as P-32. 

(The document referred to was 
marked Plaintiffs Exhibit 
No. 32 for identification.) 
BY MR. USDIN: 
Q Is this the E-mail fax you sent him? 


8 
9 
10 
11. 
12 
13 
14 
15 
16 
17 
8 
9 
20 
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I 

A Yes, it is. 

i 
i 

wasn t. 

2 

l) A f*/*orH i n (J tri vr»n thic ic vioiiri r\ n a 

nuiuiuuig iu jruu t inia is reviewing ine 

o 
L 

MR. WOLBRETTE: Hold on a second. 

3 

options? 

0 

(Discussion off the record.) 

4 

A Yes, 

4 

RV MR T TQPiTM- 
DI 1V1 ix. U o LM fN . 

c 

J 

MK. wULbKbl lb: Could I just ask about the 

5 

Q This is the fax you sent to Mr. Eckstein; 

6 

document that vou handed him? Thi<: an Aynnn 

u 

correct : 

7 

uumintui., cinici^i, ucuiubc ii iidi an r\xonn numuer on 

n 

i 

A I hat is coirect. 

g 

it? 

o 
O 

Q This is reviewing the options you had? 

9 

MR USDIN* Correct 


'■ : A * • ■ : Vac': 

:/\ ies. 

0 

MR WOLBRETTF* It cavc to Mirhnpl 

in" 

Q And it's your testimony that you had 

I 

Eckstein Did tht^ rnmc frnm K/lr FrlrctAin'c fi!** r»r 
L^wnjLiwiii. l/iu inii wine iiuiii ivii . LL^.i\.aicin 5 ine or 

1 1 
1 1 

informed him of these options before; is that right? 

2 

Axonn's files? 


A That is correct. 

3 

MR. USDIN: I don't know. 

13 

i uid reierences a teiepnone conterence with 

4 

MR. WOLBRETTE* Because there is some 

14 

ine examiner, wnen uiu mat nappen' 

5 

WTltinty on it ann I rlon't Vnnu/ r\c nrritinrr if ir 
~ 1 mug \Jll ll all Li I UUM I K.IIUW WllObC Willing 11 IS. 


A Un or about the date of this fax. It may 

5 

MR USDIN* I f!on*t know the ancu/<*r to 

16 

have been a day or two before. 

7 

that. 

17 

Q Well, if you were reviewing things you had 

3 

MR. WOLBRETTE: Okay. 

18 

already told him, why did you have to have a telephone 

9 

BY MR. USDIN: 

19 

conference with the examiner? 

) 

Q Do you know why a copy of this was not 

20 

A ■■ I ^as; -trying to see if there were any other 

I 

produced with yours? 

21: 

options. I could just not find in the manual,, patent 


A It should have been. I don't know why it 

22- 

procedure, or anywhere else that might be open to me. 
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Q Did you do some research on it? 
A Yes,-I difJ. 

1 
2 

A That would be Marty Freeman. 

Q Why was this addressed to Marty Freeman? 

> 

Q Did you bill him for that? 

3 

A The name may have been put on it, but I 


A NOi I did not. 

4. 

believe it was not faxed to him. It may not have been 


Q And you didn't write up your time to him 

i; 

; f^ed to him|:but I don't know right now at this 

> 

about that? 

6 

point; 


A ' . No.: As :a matter, of tfacty I did not bill 

7 

Q You can't think of any reason why this 

> 

him forval^ of 

8 

would be sent to him, can you? 

) 

these times; : Ah^^ in June there was 

9 

A That is correct. 1 don't think it was 

) 

no bill for! that even though I flew down there. 

10 

though. I believe that is just a typographical error. 


Q Was that because it was related to Cargill? 

11 

Q Now you say in the second sentence "I 

> 

A ; I didn't see it as related to Cargill 

12 

believe that we could revive the patent application 


because it was related the James Arthur lawsuit. I 

13 

that just went abandoned by paying a fee of $585." 

\ 

should have bijied him. I maiy have missed it or 

14 

What type of revival effort was that going to be? 

> 

something;: 

is. ; 

A Tihat would h^ 

') 

Q It could have been because it was related 

16 

Q And you don't know under what provision 

; 

to Cargill and not related to James Arthur. 

17 

that is; right? 


A ; ; : The only issue related to Cargill was if 

18 

A Well, 1 know when I look at the rules. : It 

) 

they lost ithe James Arthur suit that there may have 

19 

is 137(a) or (b). Probably (b). But I always check 

) 

been a consequence. I just don't recall. 

20 

the ::rules every: time I quote these things. 


Q Now walk me through this if you would. 

21 

Q So that would be an unintentional. And you 


First of all, who is Marty? 

22 

are saying with the revival -- are you referring to 
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1 the revival that you get by paying a fee of $585? 

2 A Yes. 

3 Q Is that what that refers to? 

4 A Yes. 

. 5 Q So that would be with the unintentional 

6 revival; is that correct? 

7 A That is correct. 

8 Q You are saying since we cannot add Arthur's 

9 signature, we can attempt to correct it with our own 

10 affidavits. How were you going to do that? 

11 A This is the disgruntled employee- affidavits 

12 basically. 

13 Q Okay. And you say the case will then go to 

14 the Solicitor « 

15 A Yes. 

16 Q - who will contact James Arthur. 

17 A Yes. At his last known address, which you 

18 will find in the, when you are preparing to submit 

19 this, that's correct. 

-0 Q This is the first time there is any writing 

21 from you that refers to your approach; is that right? 

-2 A That is correct. 
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1 Q "And delete his name in the CTP process." 

2 A That is correct. 

3 Q Is that contrary to what you had advised 

4 them they could do in June? 

5 A No. That's consistent with what I advised 

6 them in June. 

7 Q That they could just leave his name off. 

8 A Well, it is more than that. You have to 

9 have » the new subject matter of the invention in the 

10 claims has to be part of an invention of which James 

11 Arthur was not an inventor. So I tell them that here. 
* 2 Keep in mind that the inventors signing the 

13 CIP declarations will be stating that they are the 

14 true inventors of the. CIP. In consequence, since they 

15 are the true inventors and James Arthur did not si|n, 

16 he is not an inventor. 

17 Q Were you telling them they had to change 

18 anything in the invention before they could do that 

19 though? 

20 A This is not new matter. The new 

21 specification, that would have to be added for the new 

22 claims. 
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1 Q And there is nothing in this letter that 

2 you see that specifies that this is a reminder or 

3 review of what you have told them before, is there? 

4 A At that point in time, that's primarily 

5 what I used E-mail faxes for. 

6 Q Is there anything in this note, this fax, 

7 that suggests to you that this was a reminder or 

8 review of things you had told them before? 
9;.: , ■ V : A\.:: ;; : : y ::I;:doii't i$ee anything, ^ 

10 Q And then you go on in the second paragraph 

11 to say "While of this is ongoing" - and I take it the 

12 "this" you are referring to is the unintentional 

13 revival? 

14 A Yes. 

15 Q " can file a continuation in part, a 

16 CIP, of the now pending patent application." Which 

17 application are you referring to? 

18 A This is the, we revived the patent 

19 application of ithe A^ 

20 Q So th e pending application would be the 

21 revived patent application. 

22 A That; is correct. 
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1 Q How does that relate then to the last 

2 paragraph where you are talking about the alternative? 

3 "Alternatively, we could file the petition to revive 

4 and a file wrapper continuation, or FWC, or FWC CIP 

5 and drop his name on the CIP. I suggest that if we 

6 do, we ought to have claims that are nothing like the 

7 claims we already have issued or pending." 

8 A That is correct. 

9 same thing. I'm telling him they've got to be nothing 

10 like the claims. Meaning in civil language that these 

11 are not the claims that James Arthur is an inventor on 

12 but the new claims of the new matter being added by 

13 the CIP. Therefore, these claims are nothing like -the 
4 pri ? r ? ,ainiS; These basically are onIthe^ew;m 

15 padded, that is the: hew technical: disclbsiire a^e^in-/'' 

16 the CIP; ■ ■■ , • '^y^ [^y^M : irj}- " 

17 Q So these were the options then you were 

18 telling them they had; correct? 

9 A Well, based on discussions, these ire what 

20 we were down or they were down to in August. 

21 Q You don't tell them by when, do you? You 

22 don't give them a deadline in here, do you? 
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1 A I did not put them in here, that's correct. 

2 Q So when you sent this E-mail or this fax, 

3 that was before you executed your declaration; right? 

4 A Which declaration? 

5 Q The declaration that we have looked at in 

6 this case. The declaration you made to the Patent 

7 Office about the reason the deadline was missed. 

8 A That is correct. But the declaration was 

9 only addressing that one day the reason the ^deadline 

0 was missed. 

1 Q Is this the first telephone conference you 

2 had had with the examiner at the Patent Office about 

3 the abandoned application? 

4 A To my recollection, yes. 

5 Q Again, no notes of your conversation with 

6 the examiner; is that correct? 

7 A That is correct. 

8 Q When you talk on the second page about 

9 letting something drop before it goes to the 
0 Solicitor, what are you talking about? 

A File a petition to revive and the 
contihuati application. One of the options 
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1 was if they wanted to file a -- they had several 

2 options. To file a continuation patent application. 

3 They also had the option if they wanted to file the 

4 petition, that is the ~ I don't recall. I look at 

5 this and I just don't recall. 

6 Q You don't know what you meant about that in 

7 the letter, huh? 

8 A At -that time T did. I don't know what I 

9 meant :now. 

10 Q I'm asking you now do you recall what you 

11 meant? 

12 : A I don't know what I meant now. Just a 

13 minute. 

14 Q Excuse me. Are you through? 

15 A I'm not through. 

16 Q Okay. 

17 A This refreshes my memory to the point that 

18 again they ididn^t want me filing something with James 

19 Arthur's name^ ^ And brie of the 

20 options, I was just trying to give them the options, 

21 if you do this and you revive it as the inventor, you 

22 can drop that patent application. You don't have to 
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prosecute it any further. You could abandon that 
patent application expressly if you so desired. 
That's what Tm talking about here. And while that, is 
pending, you could file a continuation in part. And 
the abandoned. — the advantage here is I was trying to 
beat a deadlinie so this could be revived. You ihaye 
this pending and it gives them time to file the CIP; 
which is tW 

Q So the deadline was important. 
A : : The (deadline was very, important at this :" : 
•time. . .'. 

Q But you don't tell them what that is. 
A = I do tell them. 
Q But not in this. 
' A- : ' Notiin this t -no. 

Q After you sent this fax did you have any 
more discussions with Mr. Eckstein or anyone else at 
Axonn in August? 
■ •■ A '. t f'.'I;; : d6ri*t recall. 
Q Do you recall any discussions with anyone 
between August and October? 

A "Qttier than we discussed? I don't recall. 
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1 Q What have we discussed? 

2 A We discussed Eckstein calling me at the 

3 house and T asked him about reviving the case. His 

4 attitude was rib, he was more interested in the fee. 

5 Q Well, he didn't say that. 

6 A No.; That was my present sense impression. 

7 He i waht^d aipiece of the fee. 

8 Q Let me show you a document that I would 

9 like to mark for identification as P-33 which is Bates 
10 numbered N000147, dated October 11, 1993, which is the 

1 cover sheet of a fax from Mr. Sanderford to you. 

2 ■. \Av: .;tes;:,. 

13; : ■ ;■; ■ (Tj^ , 

14 : . : : ;., x . J : : :ma^^ . . . 

16 BY MR. USDIN: 

17 Q Do you recall receiving this? 

8 . A ' : Yes;':' . 

19 Q In this he asks you to outline the several 

20 scenarios available to them. 

21 ■/A vV ,L:-^;, : : . 

22 Q And he asked you to send him a note to that 
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effect; right? 


1 

2 
.3 
4 
5 
6 
7 
8 
9 
10 
11. 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 


Q 
A 

options. 
Q 
A 

October. 


Yes. ■ 
Did you? 

No, I telephoned him and gave him the 


When was that telephone conversation? 
I don't recall. It was sometime in 
And I don't recall who I talked to. But in 
response to that telephone call they made a decision 
instead of all of these other options, how to revive : 
it with James Arthur's signature. 

Q But was it your impression when you 
received this that Mr. Sanderford was unaware of what 
the several scenarios were that were available to 
them? 

A Well, he may have been unaware, but I 
remember also saying in that telephone conference they 
were fully « they were discussed with Mike Eckstein, 
and since he was in charge of the intellectual 
property, including the Arthur case, to talk to Mike . 
Eckstein. 

Q With whom did you have that conversation? 
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1 Q Let me show you the next document which is 

2 dated October 11th, 1993 from you to Steve Fant. It 

3 bears Bates number AAX100096. This will be P-34. 

4 (The document referred to was 

5 marked Plaintiffs Exhibit 

6 No. 34 for identification.) 

7 BY MR. USDIN: 

8 Q Okay? 

9 A Yes. 

0 Q It says "Furtherance to Britton's 

1 memorandum dated October 1, 1993 (should be October 

12 11, 1993)." What does that mean/ 

13 A Maybe the one - my copy was October 1 and 

14 it should have been 11. 

15 MR. WOLBRETTE: No, that's your copy. 

16 THE WITNESS: Oh. 

17 MR. WOLBRETTE: That is the copy we 

18 produced. There was no production of that document 

19 from Axonn. 

20 MR. USDIN: Right. 

21 THE WITNESS: Okay. Maybe I wrote it 

22 wrong. There was a one at one point and it should be 


9 written to Mr. Sanderford's October 11th memo 

10 requesting a note; is that right? 

11 A That is correct. 

12 Q Do you recaI1 how lon 8 the discussion was? 

13 , A ; , .-rida hot-^y ■ ■ 7 ;• ' 

14 Q Do you recall going through the pros and 

15 cons as Mr. Sanderford talks about? 

16 A I recall telling him to talk to 

17 Mr. Eckstein because he was informed of the pros and 

18 cons in view of the patent application arid in view of 

19 the Arthur litigation so that he would be a i better 

20 person to discuss that. But I don't recall me doing 

21 ; it myself. I was not knowledgeable- of the Arthur 

22 litigation 
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1 
2 
3 
4 
5 
6 
7 
8 


A 
Q 
A 

Q 
A 
Q 
A 
Q 


I don't recall. 
When? 

TliiV was October 1993. 

Do you remember when in October? 

I don't remember the exact riate^i 

Did you take any notes of the conversation? 

No, I did: not. 

And you never did respond with anything 
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1 11. I remember referring to this date here. 

2 BY MR. USDIN: 

3 Q But why is it written that way first? Why 

4 didn't you just correct it to say the 11th? 

5 A I probably just didn't proof it. When I 

6 send an E-mail fax, as you can see, I'm not a very 
7: good typist. 

8 Q This one also was not produced to us. Do 

9 you know why? 

0 ' \A ;: ':^isr 

11 Q Yes. 

12 A E-mail faxes, about half the time I don't 
3 even get a copy. 

14 Q So you don't keep a record of that? 

15 A We ihave no chrbn files. We have? never had 
.6 ch iron files of E-mail or E-mail faxes ttisrf ^ use; 

17 MR. WOLBRETTE: Can I ask a question? 

18 MR. USDIN: Yes. 

9 MR. WOLBRETTE: Is it possible then that 

20 your response to Mr. Sanderford was via an E-mail fax? 

21 THE WITNESS: It's possible. 

22 BY MR. USDIN: 
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Transcript 


1 

2 
3 
4 
5 
6 
7 
8 
9 
0 
1 
2 
3 
4 
5 
6 
7 
S 
9 
) 
I 
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Q Do you have any recollection of sending him 
an E-mail fax when you just- testified under oath that 
you did it by phone as opposed to writing him a note? 

A I may have done it by fax, too, because T 
had a telephone conference with; ;Mr; Eckstein that ! 
didsomethi^ 

Q Have you ever seen any such E-mail fax? 
Have I seen it? 
Yeah. 

I: may have. Tjiist don't recall. 
Do you have any recollection of having seen 
it? 


A 
Q 
A 
Q 


A I don't have any recollection of seeing it 
or not seeing it. I very wel I could have sent it and 
I just don't; have a copy of it. 

Q And your testimony before that you 
responded by calling him, that was your best 
recollection as you testified at that time; right, 
Mr. Newman? 

A llremember talking to somebody. I'm not 
sure who it was. Somebody at Axbnn. 

Q You don't recall who or when though. 
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October 20th asking you what the status of that was; 
is that right? 

. A ' : :;^at:is:xorteict:, 

Q I am going to show you a document marked 
for identification as P-35. The document bears Bates 
number N000146. 

A Yes, I remember this letter. 

(The document referred to was 
1 mairk^ 
) No;; 35 for ^identification.) 

BY MR. USDTN: 
Q Mr. Sanderford was asking you the status of 
> the paperwork. 
1 A': : Yes. 

; Q And that was the Arthur declaration? 

5 ' v A ; V: 'Yeis; : - : "\:- t . \ ■[ 

Q Showing you document AAX100095, which we 
will mark for identification as P-36, that was your 
' response to Britton? 
. A. •' ' ;Xesy- 
Q That is you were still in the process of 
preparing the paperwork for the abandoned patent? 
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A It may have been Britton. It may have been 
Sanderford. It may have been Steve Fant. It may have 
been Erin Pierce. I'm not sure who I talked to. 

Q I'm asking you please don't guess. If you 
remember, please tell me. Okay? ' 
A; ijiRight; 

Q What was this P-34 in reference to? What 
were you telling Mr. Fant? 

A At that time I don't recall other than the 
document speaks for itself. I don't know. You are 
talking four years later. I just don't recall what 
this is now. 

Q As a result of the discussions that you 
referred to earlier in October of 1993, did that 
result in a plan of action for revival of the patent? 

A: ; : , ;Yes. : . 

Q The decision was made to attempt to get a 
declaration executed by Mr. Arthur? 
A Yes. 

Q And that decision was made by whom? 
A Mr. Axonn. 

Q In fact Mr. Sanderford wrote to you on 
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'■ ■ - ■fc: 

; That is correct: 

2 

Q 

: And Suzin Bailey was working on it; 

3 

V; 

correct? 

'•A;..:; 


5 

Q 

Yes. 

At this point you were communicating with 

6 

Mr. Sanderford, not Mr. Eckstein; right? 

7 

A 

That is correct. 

8 

Q 

Do you know why Mr. Eckstein was no longe 

9 

in the loop on this? 

10 

A 

I don't know. 

11 


MR. WOLBRETTE: Well, let me - 

12 


THE WITNESS: I don't know that he wasn't 

13 

in the loop either. 

14 


MR. WOLBRETTE: Thank you. 

15 


MR. USDIN: Good cue. 

16 


(The document referred to was 

17 


marked Plaintiffs Exhibit 

18 


No. 36 for identification.) 

19 


BY MR. USDIN: 

20 

Q 

Was Mr. Sanderford in charge at that point 

21 

or Mr. Eckstein? 

22 

' A 

I 'don't know who. was in charge. . 
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Q Suzin Bailey was the one handling the 
preparation of the documents? 
A That is correct. 
Q That was under your instruction? 
A That is correct. 

Q Because at that point in the fall of 1993 
she was not very familiar with patent matters, was 
she? 

A That is correct. 
Q So she was under your supervision. 
A Back up. She was familiar with patent 
matters because she had worked for me over a year. 
But in terms of prosecution, she was tin a ; learning 
curve. But she knew legal issues and hbw to do : 
research. So put that in perspective. This was a 
very simple matter to prepare, these documents. She 
was able to do it. 

Q If they were simple, why did it take so 
much time to do it, do you know? 

A I don't know. Was there a weekend in there 
or no? I'm not sure. 

Q Let me show you a document marked for 
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identification as P-37 which is a letter from you to 
Britton enclosing a declaration. Is that the 
paperwork that was being prepared? 

A :--:V:!That is correct. 

Q By the way, why were you having Ms. Bailey 
handle this instead of you? 

A She was working under imy ^ 
the materials prepared. . 

Q But this was a matter of great concern to 
you; right? 

A It sure was. But it is not unusual for :me 
to use an associate in my law firm - to get thih£s ' 
prepared to assist irrie. 

Q Under what proceeding were you planning on 
filing? 

A I was planning to file as unintentional 
abandonment. 

Q With all three declarants; correct? 
A Yes. 

Q Was there any consideration of any filing 
under any other provisions of the CFR? 

A A tin is tj m e , n o . It would -not haye ibeen 
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1 necessary. 

2 Q Now you are quoting a fee of $2,500; right? 

3 A Right. 

4 Q Why had that gone up so much from the $585 

5 that we talked about before? 

6 A The $585 was the Patent Office fee. This 

7 fee included the Patent Office fee and there was some 

8 discussion and they agreed and they sent this for that , 

9 purpose. Th<2y said that since -I put so mUch'^tiWe^iin." 

10 discussing this with: th^ 

11 a fixed fee of $2,500, for the work up to this point, 

12 minus the Patent Office fee. So that's what we did. 

13 We just fixed it at $2,500. 

14 Q With whom was that discussion? 

15 A I don't recall now. Someone inside Axonn, 

16 but it could ;have been Britton or Erin Pierce. 

17 Usually Britton Sanderford discussed those, but: I 

18 don't recall the discussion. But that's where the :; \ 

19 number came from for the letter. 

20 Q So even though you said earlier you didn't 

21 bill him for all of that, you did get paid through the 

22 $2,500 fee? 
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1 A Essentially for all the discussions and 

2 advice I rendered, we felt that wak: a fair and 

3 equitable way to get paid. 

4 Q Did you tell him how much time you had put 

5 in? 

6 A : For time, no. I don't always bill by an 

7 hourly basis; . 

8 Q Do you keep hourly records? 

9 '■ A .Not" always. ' 

10 Q third paragraph of the letter talks 

11 about your advising them if the petition is not filed 

12 within six months from the date of abandonment of the 

13 application, then you had to have a terminal 

14 disclaimer; right? 

15 A Correct. So I'm telling him again what the 

16 purpose of the. terniinal disclaimer was that was 

17 enclosed with these documents. 

18 Q But the letter doesn't say that you are 

19 saying it again. The letter says be advised; right? 

20 ; ■ ,-j: ; A:%^ . • \--^-y : ;W"V-'' ' 

21 Q ^ says nothing that let me remind you. 

22 You don't say that, do you? 
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1 A It doesn't say that. T said be advised. 

2 Q Okay. Do you say what the dates are as it 

3 applies to these circumstances? 

4 A No. Because everybody knew at this point. 

5 They knew that we were rushing. That's why we were 

6 rushing in October, to beat the November 8 deadline if 

7 we could to be safe. That's why all of that fury of 

8 activity in October. 

9 Q And you tell them what will happen with the 

10 terminal disclaimer; correct? 

11 A Yes. 

12 Q This letter doesn't state when the deadline 

13 is; correct? 

A .A\ No. B ecause every body knew. Wei were all 

5 working for it. 

.6 Q But the letter doesn't state. 

.7 A The letter doesn't state it, that's 

8 correct. But there may have been even an E-mail fax 

9 on that too. I just vdbri't recall. 

0 Q But you don't recall it, do you? 

1 A T recall E-mail faxes being sent, but I 
.2 don't have copies of them. 
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1 Q I'm going to ask you not to speculate. If 

2 you have a memory, then I think we all want to hear 

3 it. But if you are just going to try - 

4 MR. WOLBRETTE: I don't think he was 

5 speculating. He told you he recalls E-mail faxes 

6 being sent but he doesn't have copies of them. That's 

7 a fact, not speculation. 

8 BY MR. USDIN: 

9 Q Do you recall sending an E-mail fax that 

10 related to the deadline date of November 1993? 

11 A I can't recall if I did or did not at this 

12 point. 

13 Q Have you ever seen one? 

14 A '4- I jiist don't recall. 

15 Q Do you recall seeing one as you have spent 

16 the last three days preparing for your deposition? 

17 A I have not found one. 

18 Q Okay. Let me show you a letter that's 

19 dated November 5th, 1993 bearing Bates number N136. 

20 I'm sorry. It starts on 135 with the cover sheet, and 

21 136 and 137. This will be P-38. 

22 A Okay. 
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I 

I 

3 
\ 


(The documents: referred to were 
.... :niarkediP 

37 and 38 for ijdentification.) 
BY MR. USDIN: 


5 Q In response to this letter did you 

5 understand that it appeared that you were going to be 

7 able to get Mr. Arthur to sign the document needed? 

3 MR. WOLBRETTE: That he was or that 

9 Axonn — 

0 MR. USDIN: That he understood Axonn was 

1 going to be able to get it. And I'm referring to the 

2 second paragraph. 

3 THE WITNESS: Yes. 

4 BY MR. USDIN: 

5 Q Okay. This was slightly before the 

6 deadline for filing; correct? 

7 A That is Correct. 

3 Q And did you call Mr. Eckstein and tell him 

9 about the deadline as soon as you received this on 

1 November 5? 

I . ;A; f :^|^ 

2 .:' * h is on ' : t he ; :3ttii;br ; n^ is - dated that . , But , : 
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1 this would :have come in my office late in the day and 
2-Ji, II may : l have : been gone by ; Friday afternoon. 

3 Q You know that was a Friday? 

4 A Yes, because I have checked it on a 

5 calendar. 

6 Q In connection with preparing for the 

7 deposition? 

8 A TTtat is correct. 

9 Q . Did you call him on Monday then? 
L0 A I dori't Vecali if I! did or did not.. 

11 Q Or Tuesday? 

12 A. v Tmay hayei or he may have called nie^: 

13 Q Do you recall doing that, Mr. Newman? 
14 ; A Atithistime I don't recall, 

15 Q In fact wasn't the next time you called him 

16 on or about November 15th, 1993? Let me show you a 

17 document bearing Bates number N000138 marked for 

18 identification as P-39. It starts off "In furtherance 

19 to our telephone conference on November 15th." 
|20 A ;Right,;; '. 

21 Q Is this the letter that responds to Mr. 

22 MR. WOLBRETTE: Excuse me. He said right. 
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I 

1 don't know what he is snvino ri^hf in rpcnnncp tr\ 

i 
i 

communications to Mr. Eckstein responding to his 

■> 
i* 

THE WITNESS: It says "In furtherance to 


letter or iNovemDer 3tn t iyy3/ 

3- 

our telephone conference on November 15th," right. 

3 

A 1 mav Htvp cpnt ar> C mill -f ~ ~- I— 

. u,t v i»ave seni an e-mail tax in that 

4 

MR. WOLBRETTE: Are you saying right, 

4 

response. .1 just aon t recall. . It may have gone out 

5 w 

that's what the letter says? 


;: the next day; too; > 

6 

THE WITNESS: Right. 

O 

Q Okay. You don't have any recollection of 

7 

MR. WOLBRETTE* Not in re<;nrm«p tn hie 

1 

that though, do you, Mr. Newman? You keep saying you 

i 

previous question. 

o 
o 

may have sent an E-mail fax. I'm going to ask you to 

9 

THE WITNESS: Right. 

Q 

tesiiiy to wnai you recall. 

10 

BY MR USDIN* 

■ 1 ▼ » * ^ * w w lilt 


A I recall sending one but I recall 

11 

O Does this letter rpfrp^h vour rpr > rJ1f»r , tir\n 

1 1 
11 

sending one. 

12 

that VOU. had n prtnvpr^Tttnn with \Ar Pr> Ire tain s^n 

»iiuv ;ww iiciv* a VUl I ▼ CI S*l IIUI 1 Willi IVll , CtdvSlCln Oil 

12 

Q In response to the November 5th one. 

13 

November 15th, 1993? 

XV- 

A I don*t know if it was in response, but t 

14 

■A Yes. 

l*t ■: 

recall sending. one about that time. ! 

15 

Q Do you recall any discussions with 

1 C 

ID 

w l ell me what it said. 

16 

Mr. Eckstein between November 5th, 1993 and November 

l6 

r\ i. aon i: recau at this point. 

17 

15th, 1993? 

17 

Q You don't have any recollection what it 

IS 

A I may have. I just don't recall at this 

18 

related to; is that right? 

19 

time. 

19 

A Right. That is correct. > 

20 

Q You don't recall any; is that right? 

20 

Q Do you know why you didn't send the 

21 

A Yeah, that's correct. 

21 

response that's dated November 18th for 13 days after 

22 

Q Did you have any other written 

22 

Mr. Eckstein's letter? 

Page 243 
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1 

(The document referred to was 

T, 

in theeqffi^ else. 


marked Plaintiffs Exhibit 

2 

Q But you were in communication with 

3 

No. 39 for identification.) 

3 

Ms. Pierce; correct? 

4 

THE WITNESS: What's the question again, 

4 

A I'm not sure who I talked to dtirihg these 

5 

please? 

5 

telephone calls. I remember telephone calls, but I 

6 

BY MR. USDTN: 

6 

don't recall whose voice was on the other end. 

7 

Q Why did you wait 13 days to send this 

7 

Q Let me show you a document that's been 

8 

letter in response to Mr. Eckstein's November 5th 

8 

identified as AAX100092. It is a November 19th, '93 

9 

letter? 

9 

letter from Erin Pierce to you. Attached to it is the 

10 

A I don't recall. 

10 

fax confirmation data. This will be P-40. 

11 

Q Are your E-mails electronically stored on 

11 

(The document referred to was 

12 

your hard drive? 

12 

marked Plaintiffs Exhibit 

13 

A I can't find them, they get deleted 

13 

No. 40 for identification.) 

14 

because we have to delete them. 

14 

BY MR. USDTN: 

15 

Q Even from the hard drive? 

15 

Q Do you recall receiving that letter, 

16 

A As far as I know. I don't know. I have no 

16 

Mr. Newman? 

17 

idea if there is a backup or not a backup. T have no 

17 

A I don't recall this letter. 

18 

idea. 

18 

Q Do you recall there coming a time when you 

19 

Q During this time period were you 

19 

received a communication from Ms. Pierce in which she 

20 

communicating with anyone else at Axonn? 

20 

expressed some frustration in leaving phone messages 

21 

A Other than Britton Sanderford, Erin Pierce, 

21 

for you that you did not return? 

22 

Michael Eckstein and maybe ' one of the otheir ^ assistants i 

22 

A No.> : Because I returned- phpnb:;:rhessages ;as a 
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Page 245 " 
1 routine. That's why the, letter is kind of surprising 
to me. 

Q You don't deny receiving it, do you? 
A I donU know that I did receive it or did 
not receive it. I just have not seen this letter 
before. 

Q Would that explain why you haven't produced 
it with your files? 

A It could be we never received it or got a 
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Page 246 
correct? 
A 
Q 


David B. Newman, Jr., 6/19/97 


copy of it. 
Q 

Correct? 
A 
Q 
A 
Q 


Is the information the fax information? 


It could be. Yes. 
It could be or it is? 
It is. Wait a minute. Yes, it is. 
Do you recall ever talking to Ms. Pierce in 
November of 1993? Do you have any recollections of 
any discussions with her? 

A I recall having discussions with her, but I 
don't recail the; substanc of the discussions. 

Q At this time you were proceeding under a 
course of action that would be a filing under 137(b); 
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5 
6 
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10 
11 
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22 


That is correct. 

Did you advise anyone at Axonn regarding 
any other options they had for filing? 

A At this point, no, because 137(b) appeared 
to be the easiest route to revive the case. 

Q And that required a declaration from each 
of the three inventors; correct? 
A That is correct. 

Q I show you a document that we will mark for 
identification as P-41. It bears Bates number N000445 
and the following numbers. Is this the 137(b) 
application that you filed? 


A 
Q 

1994? 
A 


Yes. 

And it was filed on or about January 10th, 

That is correct. 

(The document referred to was 
marked Plaintiff's Exhibit 
No.: 41 for identification.) 
BY MR. USDIN: 

Now this was sent to the client on the 13th 
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though; is that right? I'm showing you the document 
N000120 » 
■ '•• £ •• ; "' : -Y^s. ■ 

Q -- which we will mark for identification as 
; P-42. 

A Yes. 

(The document referred to was 
; marked Plaintiffs Exhibit 

1 No- 42 : f or ; iden tif icat ion . ) 

) BY MR. USDIN: 

Q And that's the cover letter for the 
' enclosure; right? 
1 ; "'■A-',- 'Yes. 

Q So there was a three-day lapse between when 
; you filed it and when you sent it; correct? 
> A ^r£e:' ;, ciay$; ■■iSiXvdaysji^nght? 

Q Is it six? What date do you have it being 
filed? 

. . - A; • . . : January ■ 7th. ; ■ : ;6r lis ' it' V ; 

Q Oh, I'm sorry. Yes. 
' ;A-: ;i;Sb : three. ^ 

Q Depending on when you signed it or when it 
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1 was received, I guess. 

? A Yeah. There may be a weekend in there. 

3 Who knows what else. 

4 Q You didn't check that calendar? 

5 A I didn't check that, no. 

6 Q So you sent it to him on the 13th. 

7 A Yes. 

8 Q And by him I mean to Axonn actually. 

9 Correct? 

10 • A That is correct. 

11 Q That explains why on January 12th, 1994 

12 Mr. Sanderford is writing to you asking you whether 

13 the Patent Office has accepted the refiling? 

14 A Tliat is correct. 

5 Q I'm going to mark this as Exhibit P-43, 

16 which is document N121. 

1? (The document referred to was 

!8 marked Plaintiffs Exhibit 

!9 No. 43 for identification.) 

20 BY MR. USDIN: 

21 Q Now the letter, do you recall receiving 

22 this letter? 
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' A T don't have a present recollection of it. 

Q Do you recall receiving a letter in which 
Mr. Sanderford refers to office action surprises? 
A I don't have a recollection of it, no. 
Q Do you recall having a discussion with 
Mr. Sanderford about any office action surprises? 

A No discussion about it. I don't recall one 
way we may have, we may not have. T don't recall. 

Q And you knew at that time that he was 
anxious to proceed with some other claims that he 
wanted to get going; right? 

A In; January? I don't recall that I knew in 
January. 

Q When do you recall knowing? 
A I recall he was interested in going forward 
around March. That's my recollection. 

Q He says "I want to start applying for 
CIP's/Additional Claims." Does that refresh your 
recollection? 

A That is correct. 

Q In fact a few days later he wrote to you 
about giving you a sample of the added claims on 
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January 17th, 1994, a document bearing Bates number 
N000119; is that right? That will be marked for 
identification as P-44. 

A Oh, yes, I remember this. 

(The document referred to was 
; ^ Exhibit 
i#Q r 44 for identification.) 
BY MR. USDIN: 
Q Do you recall him sending you some 
information about the claims he wanted to add? 
A That is correct. 
Q And that was in January 1994. 
A That lis correct . 

Q But you really couldn't move forward with 
that until you got this other one revived; right? 

A Well; there was another i^ue; :F6r : 
authorization tp;proceed, I told him that >- because 
we worked with Axonn on a retainer basis. Tonus to 
start working on a new patent application, Wcs ^required 
a retainer to start, you know, against the work we are 
going to do. And he just held off. In fact he had me 
file other patent applications. Perhaps a cost 
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1 choice, I'm not sure. But it was based on, as I 

2 recall it was based on if you wanted to proceed, I 

3 needed a retainer to go forward. 

4 Q Well, could he have continuations off of 

5 the abandoned patent until it had been revived? 

6 A Well, you could well, sure. Off the 
abandoned patent application. When the abandoned 
patent application is revived, the continuation patent 
application will have the co-pendency required, so you 
could proceed. 

Q But the prosecution of the continuation 
cannot proceed until the underlying patent is revived; 
correct? 

A Until the - well, that's not true, because 
the continuation in part is basically a new patent 
application. It has new matter. He is trying to show 
here the new matter he wants to patent. That new 
matter in and of itself may be patentable, 
irrespective of the priority from a continuation. 

Q But if there is any relationship to the 
priority of the abandoned patent, then the 
continuation cannot proceed; right? 
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A Nq, :;h the cphtiriuation 

is a nep;pat6h;: application/ 
communicating; the same way. BUt it's — th^ 
continuation is basically a new patent application. 
All of this is new matter. You are daiming the 
benefit of the priority from the abandoned case. Now 
if the abandoned case doesn't revive, you still have a 
patent application pending, ;and that may issue on its 
.own rjgh^ 6ri :the.new :rnatr^r-that 

he; wants to; enter iri-:the • patent ^application.-' -.- 

Q But if there is a terminal disclaimer on 
the abandoned patent, it affects the continuation as 
well, doesn't it? 

A The continuation , but hot a cpritinuaUpn in 
part. I'm talking about a continuation in part here, 
not a continuation. 

Q So that's all he was talking about; right? 

A I understand this to be a CIP; because he . 
wanted : to add new. matter to the patent application; 
Soith^tem^ 

;to the GIP. ; • .[ ;;'* : -^-V* ; '-v. ;•' . ^^'Q^H^ Z-'^k;, =• 
Q Okay. The attempt to revive under i37(b) 
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1 failed; correct? 

2 A That is correct, 

3 Q I'm showing you a letter from you dated 

4 March 17th, 1994, it is document N000117, and a 

5 decision dated March 14th, 1994 bearing Bates number 

6 N000443, which we will mark sequentially as P-45 and 

7 P-46. 

8 A That is correct. 

i.1 45 and 46 for identification.) 

12 BY MR. USDIN: 

13 Q This is what you sent when you got the 
A decision from the PTO; correct? 

5 A That is correct, 

6 Q And it was denied as having been filed more 
.7 than a year after the date of abandonment; right? 

8 A That is correct. 

9 Q The decision gave you an option that you 
.0 refer to in your letter of going under 137(a)? 

1 A . That is correct. 

2 Q And you state in your letter in the third 
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1 paragraph that the application went abandoned because 

2 of your need to submit the declaration of James D. 

3 Arthur who refused to sign; right? 

4 A That is correct. 

5 Q And that's why it went abandoned; right? 

6 A We didn't timely file it. That is correct. 

7 Now understand at that time, up to that time I 

8 believed that we actually had to February to get it 

9 filed although we were working towards a November 

10 date. iBut they knew that if we didn't -- to be safe. 

11 And if we didn't meet the November date, there was a 

12 risk. And this is a result of that risk. 

13 Q Let me take you back to the third 

14 paragraph. The application went abandoned as a result 

15 of the failure to file in February; correct? 

16 A It went abandoned for not filing a response 

17 in February, that is correct. 

18 Q And everything after that was an attempt to 

19 revive it. 

20 A That's correct. 

21 Q So when you are talking about that the 

22 subject application went abandoned, you are talking 
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1 about the failure to submit the declaration in 

Z February of 1993; correct? 

3 A Where are you talking about? 

\ Q The third paragraph. 

5 A That is correct. 

5 Q This was something that was in your files, 

7 wasn't it, when you did your declaration? 

3 A ; That is correct. 

> Q And you looked at this before you did your 

0 declaration? 

1 -A^ ; :: I; d^h 't iTecall ;if j did or did not. 

2 Q But you went through your file, didn't you? 

3 Didn't you tell me that? 

4 A I believe I did. 

5 Q Okay. 

5 A '•■>■ !B^t:>what:this:d^ 

7 : :that;ih. theVd^ 

I : : the declaration ypir ar^ talking about, I'm stating 

) ' : ^bat '1.1 a m i^eid i;a ; :;:Sateil fceCa use;. : xertain : reasons .:■ that ■ .; 
) . '-happen^ 

I -|;;t ria fe-il^id^'Scit ^iysy ■■. ;tfial :t ; : Kad already; apprised ■ ! A jcorin >'■: 

I bf those da^ to informed and that 
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1: : the^ a conscious decision on the matter 

2 Which I was unaware of. And this still does not 

3 address the issue of me missing the dates in my file, 

4 that is correct. 

5 Q All it says is that you didn't submit the 

6 necessary document. 

7 A ^ 
;c^ what happened in 

9 Pebruar^ bf:;W 

10 Q Well, wait a minute. Let me make sure we 

11 are clear on this. The failure to submit the 

12 declaration was the failure in February of 1993; 

13 correct? 

14 A Xhat is correct. 

15 Q Okay. Now they cited to you a case in 

16 here, in re S. 

i? . , 

18 Q Did you look that case up and read it? 

19 ! A :' ^^Yesl:.''vV ;' 

20 Q After you got this? 

21 A Yes' " 

22 Q Did you copy it for the file? 
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3 Q It wasn't in the file, was it? 

4 A We normally don't put them in the files. 

5 We just look in the books and that's it. 
Q The March 14th decision that's in P-46 

instructed you that you would have to file a new 
declaration; correct? 

A ; That is correct. ■■ ■ 
Q Now when you wrote to the client in this 

11 March 17th letter, that is P-45, did you advise them 

12 of any other options they had other than proceeding 

13 under 137(a)? 

14 A No, I don't recall if I did or did not at 

15 this time. 

*6 Q Do you recall discussing with anyone what 

17 other options they had other than 137(a)? 

18 A Yes. Because I thought the ruling iwas 

19 wrong because of the February date and that it was 

20 timely filed. But I thought petitioning that ruling 

21 is kind of like petitioning, initially I thought 

22 petitioning city hall, and they are the judge and 
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1 

2 not. 


Transcript 

I may have. I don't recall if I did or did 
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jury, that it was :« initially whe^ this it; was 

my judgment that was going to be: la futile But 
I also thought it was unfair because of the way the 
Patent Office is set up that - was the date of 
abandonment in November or was it the end of February 
when the patent application was supposedly pending or 
was it not pending? It just wasn't clear in Xh6 
rules. : . ^^i^^-y-y^.^ '■: . / ^ M/'i^ : - : - : >. -i^:-. ' . 

Q But you did have a right of appeal or ask 
for review of this determination, didn't you, of the 
March 14th determination, if you thought it was wrong? 


11 
12 
13 
14 
15 
16 
17 
18; 

19 
20 
21 
22 


1 
2 
3 
4 
5 
6 

9 
10 


A 
Q 
A 
Q 
A 


That's correct. 

And you didn't pursue that, did you? 
Well, we ultimately did. 
When? 

In my reply brief we submitted material. 
We submitted materialfrom Mr. Kuesters' brief in 
August of 1995; . v 

Q Okay. That was when Mr. Kuesters filed. 
' A '^That's: -when;::^ 

Q In anything that you filed on behalf of 
Axonn as the prosecuting attorney did you ever try to 
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1 appeal or ask for a review of what you say is wrong? 

2 A On this; case, no. 

3 Q Now your letter also refers to the terminal 

4 disclaimer; right? That was going to happen. 

5 A Yes. 

6 Q That was going to happen. Assuming it was 

7 revived, there would be a terminal disclaimer; 

8 correct? 

9 A Yes, that's correct. 

10 Q Now following the decision from the U.S. 

11 PTO, you proceeded to prepare a petition under 137(a)? 

12 A Yes. 

13 Q There was also some discussion about extra 

14 claims during that time period; right? Additional 
5 claims that Mr. Sanderford was interested in? 

16 A Well, this is the new matter for the CIP. 

17 Q Uh-huh. 

18 A Yes. 

19 Q I'm showing you a document dated April 

20 11th, 1994 bearing Bates number AAX100473. Did you 

21 ever explain to Axonn that it was not necessary to get 

22 the revival before proceeding with the extra claims? 
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1 A 

2 Q 

3 A 

4 Q 


I believe so, yes. 
To whom? 

It would have been to Britton Sanderford. 
Do you recall the conversation? 


5 A I recall asking for a retainer to proceed 

6 so we could do that and he didn't wan t to advance the 

7 money. He wanted us to work on cither -- he had a 

8 priority of other patents we were working on for his 

9 other company Sanconix and that took a priority over 

10 this matter at that point in time. So we did two 

11 other patent applications for him at this point in 

12 : time. 

13 Q So you didn't proceed with the extra 50 

14 claims at that point that's referred to in the April 

15 11, 1994 letter. 

16 A I don't know what the iextra 50 daims ;are . 

17 because I don't know that I h^ve! those :<jxtra>50 

18 claims. 

19 Q Did you call anybody and say you didn't 

20 know what the extra 50 claims were? 

21,:.; ■ .. .. A ; : : I just doh't : recall riowi >.^' ; ,: 
22 Q Did you write anybody and say you didn't 
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1 know what extra 50 claims they were referring to? 

2 A I don't recall. 

3 Q Then after going through some drafts you 

4 filed a 137(a) petition; correct? 

5 A That: is correct. 

6 Q I'm showing you a document that we will 

7 mark for identification as P-48. The April 11, 1994 

8 letter should be marked P-47. Then P-48 is your 

9 transmittal letter of the 137(a) and P-49 is the 

0 application. 

1 A That is correct. 

2 (The documents referred to were 

3 / marked 
4 

5 MR. USDIN: Let's take a short break. 

5 (Brief recess.) 

7 MR. WOLBRETTE: Let me say something on the 

3 record. There was one question and answer that I 

) think from what I was hearing there may have been a 

) miscommunication on. I don't know, it could be my 

1 error. I thought I heard you ask him whether based on 

2 the November 5th, 1993 letter from Eckstein he thought 
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1 Arthur was ready to sign or words to that effect. T 

2 thought he said yes. And he was reading the letter. 

3 I think he missed the question. And you know, you can 

4 go back and ask him or I will ask him at the end. But 

5 I think there was a miscommunication. 

6 MR. USDIN: I will let you do what you want 

7 on that. The question and answer speak for 

8 themselves. 

9 MR. WOLBRETTE: And the letter speaks for 

10 itself. My concern is that the content of the letter 

11 is obviously contrary to the answer given to that 

12 question and that's why I thought it was probably a 

13 miscommunication. I just wanted to bring it to your 

14 attention. 

15 MR. USDIN: Okay. 
!6 MR. WOLBRETTE: Kathleen's notes are 

17 different from what I heard. I don't know. As I say, 

18 I may have just not heard correctly. 

19 BY MR. USDIN: 

20 Q I'm not sure if we did this before the 

21 break, but P-48 and P-49 are the 137(a) application 

22 and cover letter, correct, that you filed on behalf of 
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I Axonn? 

A 49? What's 48? 

Q 48 and 49. 
' A Yes. 

; Q Okay. And it included a terminal 

> disclaimer? 

A Yes. 

I Q And the basis for the petition under the 

1 137(a) was the complications with Mr. Arthur? 
) •••:A : : :: : :';Yes; : ■v""'"''' 

Q Though no other complications were cited? 

A Well, from recollection I remember that, 

> but :I idpn't kn^ point. 

•■' You iknqwj You want mekio 

; \'sit : here : ;;arid'- : rieaclxitliem?y : - 

» Q Do you recall any as you sit here today? 

' A . I don't recall anything else. 

Q And that petition was denied; is that 
' correct? 

■ ■■ ' -A : ." ''''T^at^ 

Q It was dismissed I should say. 

: , , A,:. ,,,' : Yes...... 
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1 Q Showing you a document we will mark for 

2 identification as P-50, it says it was mailed July 

3 14th, 1994 from the Petitions Office of the Department 

4 of Commerce. It states that the 137(a) petition was 

5 dismissed; correct? 

6 A Correct. 

7 Q And the reason it gave was because there 

8 was not an adequate verified showing of the cause of 

9 unavoidable delay; correct? In the second paragraph? 

10 A By ;an adequate verified: showing of the 

11 cause; of unavoidable delay. That's what it says, yes. 

12 Q And the explanation in the fifth paragraph 

13 is that it needed the declaration signed by all three 

14 applicants; correct? 

15:> ;:, ; •.• :A ::: :;';vThai; : is:Correci.; '. 

16 Q Why did you not submit one signed by all 

17 three applicants at that time in connection with the 

18 137(a) petition? 

19 MR. WOLBRETTE: At which time? Are you 

20 talking about the one that was filed prior to July 

21 14th? 

22 MR. USDIN: I'm talking about the 137(a) 
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1 petition that was dismissed by this office action. 

2 BY MR. USDIN: 

-3 Q Why were there hot declarations signed by 

4 all three? 

.5 A Well, there was a declaration signed by 

6 Britton Sanderford. Then he should have been ~ it 

7 was my judgment at the time that that was prepared 

8 that he was sufficient based on the research I had 
9' done'. 

10 Q What research had you done? 

11 A Well, Suzin Bailey and I had looked it over 

12 and there was no specification that said all 

13 inventors. Britton Sanderford was president of the 

14 assignee. That is the party of interest. They were 

15 the owner of the patent application. Therefore, he 

16 should have been sufficient to have made the showing 

17 of what the problem was, the unavoidable delay. 

18 Q And the Patent Office didn't agree with 

19 you? 

20 A They didn't agree. 

21 Q Did you consider having all three sign? 

22 A Initially? 
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1 Q In connection with the 137(a) filing. 

2 A Well, in response to this, yes. 

3 Q No, in connection with the 137(a) filing in 

4 May of 1994. Prior to making that filing did you 

5 consider having all three inventors sign the 

6 declaration? 

7 A I don't recall. 

8 Q Do you recall any discussions with anyone 

9 about that? 

10 A About that? I don't recall. 

11 Q Did you perform any actual legal research 

12 or did you have Ms. Bailey perform any legal research 

13 on that issue? 

14 A Ms. Bailey performed legal research. 

15 Q Did she perform legal research on the issue 

16 of whether the declarations of all three inventors 

17 would be required under these circumstances? 

18 A At this time I don't recall what the 

19 research was on; 

20 Q Do you recall her doing any research at 

21 this time 

22 ■ A Yes. 
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1 Q with respect to this particular 

2 petition? 

3 A Yes. 

4 Q Do you recall that it related to the number 

5 of declarants that were needed? 

6 A I don't recall that. 

7 Q At that time Mr. Arthur was cooperating; 

8 right? 

9 A Yes. 

10 Q Now after you received this dismissal what 

11 options did you tell Axonn it had? 

12 A Well, let's get Arthur's signature arid the 

13 other inventors and let's just follow through in 

14 response to what the Patent Office said. 

15 (The document referred to was 

16 marked Plaintiffs Exhibit 

1 7 No. 50 for identification.) 

18 BY MR. USDIN: 

19 Q Showing you a letter dated July 20th, 1994 

20 bearing Bates number N000079 from you to Britton and 

21 Erin, you explain what that dismissal was based on; 

22 correct? 
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1 A Yes, that's correct. 

2 Q You tell them they have two months to 

3 request reconsideration through verified statements 

4 signed by Arthur and Rouquette; correct? 

5 A That is correct; 

6 Q And that has to state that the declaration 

7 was unavoidable? 

8 A That is correct. 

9 Q That was the option you recommended at tha 

10 time. 

11 A Yes. 

12 Q And there were no other options that you 

13 recommended at that time. 

14;-;:_ 

1 5 Q And Ms. Bailey worked with you on this? 

16 ' :A" \ Yes. ' ■ • 

1 7 Q Under your supervision; is that correct? 

18 A That is correct. 

19 Q You were responsible. 

20 A Yes. 

21 (The document refeited^^ 
22; marked PlaintifTs ExKibit 
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1 

No. 51 for identification.) 

1 

Office; correct? 

2 

BY MR. USDIN: 

2 

A That was my understanding from the client. - 

3 

Q And then on or around September 15th, 1994 

3 

That is correct. 

4 

you filed a renewed petition under 137(a); correct? 

4 

Q There were no other justifications 

5 

A That is correct. 

5 

provided, were there? 

6 

Q I believe this is P-52. P-52 will be the 

6 

A At that time, no. 

7 

cover letter to Britton and Erin of the renewed 

7 

Q Before the PTO acted upon your renewed 

8 

petition. And P-53 will be the cover letter and 

8 

petition under 137(a) you withdrew 

9 

attachment and the filing of the renewed petition 

9 

Al: ^ 

10 

under 137(a). Is that correct? 

10 

Q - from representation of Axonn; correct? 

11 

A ThaNs correct. 

11 

A ; •:• That is correct. 

12 

. (The documents referred to were 

12 

Q Showing you a letter dated October 4th, 

13 

marked Plaintiff's Exhibits No. 

13 

1994, which will be P-54, this is the letter in which 

14 

52 and 53 for identification.) 

14 

you informed Mr. Sanderford of your resignation; 

15 

MR. USDIN: For the record, P-52 starts 

15 

correct? 

16 

with Bates number N000047 and P-53 is AAX100316 and 

16 

A Yes, that is correct. 

17 

numbers following. 

17 

Q And P-54 is N46. 

18 

BY MR USDIN- 

1 Q 

(l he document referred to was 

19 

Q And the basis of that petition continued to 

19 

marked Plaintiffs Exhibit 

20 

be the complications with Mr. Arthur; right? 

20 

No. 54 for identification.) 

21 

A ;' . That is correct; 

21 

BY MR. USDIN: 

22 

Q That is what you represented to the Patent 

22 

Q Was this sent by mail or by fax or do you 

Page 271 

Page 272 

1 

know? 

1 

Q Can you describe what it is a list of? 

2 

A This? 

2 

A These are a list of patents that had some 

3 

Q Yes. 

3 

pendency of prosecution even if it was waiting for an 

4 

A At least by mail. It may have been sent by 

;4- 

issue fee to be paid or after an issue fee. But 

5 

fax too, I don't :know. It includes all the - yeah. 

■:?L 

patents (that issued roughIy : after the fall of 1992 and 

6 

These are^ 

::6. ; [ 

: ;;that:;were Iprosecuted '.up to fall of 11994 but may have 

7 

It may have: been: .1 don't know: 

Ijy 

issued even; after : that date. 

8 

Q You resigned because of what you perceived 

8 

Q And they are all patents that you worked 

9 

to be a conflict of interest as a result of the 

9 

on? 

10 

termination of your relationship relating to the 

10 

A No. No, these are related to radio waves 

1 

Cargtll case; correct? 

11 

and spread spectrum technology. 

2 

A ; That is correct. 

12 

MS. MANNING: Wait. You asked him whether 

3 

Q Was that the only reason you resigned? 

13 

the patents are patents that he worked on? 

4 : 

A That is the only reason . 

14 

MR. USDIN: Pm asking what the list was 

5 

Q Were there any other conflicts of interest 

15 

and he said it was a list and he gave a date. I said 

6 

that you had that led you to resign? 

16 

these are all patents he worked on, and he said no. 

7." 


17 

MS. MANNING: I'm sorry, I misunderstood 

8 

Q Showing you a list of patents that you 

18 

the question. 

9 

produced to us in your discovery, which we will mark 

19 

MR. USDIN: Right. That's what I was 

0 

for identification as P-55, this is a list of patents 

20 

asking. 

1 

that you prepared? 

21 

THE WITNESS: Right. 

2 

Oil 

A . , Yes. !: 

22 

BY MR. USDIN: 
r — « 7- " 
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1 Q Do any of these predate the filings you did 

2 for Axonn? 

3 A With respect - what case in Axonn and 

4 which one? 

5 Q Well, the original. 

6 A The original patent application? I don't 

7 know if they do or not. 

8 Q Do any of the patents on this list have 

9 anything to do with the reason that you withdrew from 

10 representation of Axonn? 

11 A No, not at alh 

12 Q Okay. 

13 (The document referred to was 

14 marked Plaintiffs Exhibit 
t5 No. 55 for identification.) 

16 THE WITNESS: Excuse me. Did you ask me 

17 what were the only reasons I withdrew or just were 

18 these patents the reasons? 

19 BY MR. USDIN: 

X) Q Well, first I asked you whether « do you 

21 want to consult? 

:2 MR. WOLBRETTE: 1 just mentioned to him « 
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1 MR. USDIN: Do you want to go off? 

2 MR. WOLBRETTE: No, you can stay on. You 

3 asked him a question about basically was the reason he 

4 withdrew the conflict of interest because of the 

5 problems with his agreement ending their relationship 

6 with Axonn in the Cargill case. 

7 MR. USDIN: Right. 

8 MR. WOLBRETTE: I mentioned to him I 

9 thought he had also filed the suit at that time and 

10 that was also part of the conflict of interest. 
U BY MR. USDIN: 

12 Q Let me ask. The suit that you filed 

13 related to the termination of your relationship, of 

14 your representation relating to the Cargill 

15 litigation; correct? 

16 A That is correct. Because we had yeah, 

17 that is correct. 

18 Q When did you file the suit, do you recall? 

19 A It was either October or November. I'm hot 

20 f : ; sure. 

21 Q So at the time you withdrew you hadn't 

22 filed it yet? 
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1 A It had not yet been filed, that's correct. 

2 Q I'm showing you a document marked for 

3 identification as P-56, bearing Bates number N001361. 

4 This is your withdrawal of appearance? 

5 A That is correct. 

6 Q This was filed in the Patent Office; 

7 correct? 

8 A That is correct. 

9 Q And this bears the same date as your 

10 letter, was filed contemporaneously with your letter? 

11 A Yes. 

12 Q Had you had any discussions with 

13 Mr. Sanderford or anyone else at Axonn in the period 

14 immediately prior to October 4th in which you told 

15 them you were going to take this action? 

16 A I don't recall. 

1*7 Q You don't recall any such discussions, do 

18 you? 

19 A That is correct. 

20 (The document referred to was 

21 marked Plaintiff's Exhibit 

22 No. 56 for identification.) 
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1 BY MR. USDIN: 

2 Q Now after you withdrew from representation 

3 you did become aware at some point, though, that the 

4 PTO rejected the 137(a) petition; correct? 

5 ' A piat is correct. 

6 Q Showing you a document that previously was 

7 identified in an earlier deposition as P-10, it is a 

8 November 30th, 1994 date stamped decision. That's the 

9 decision denying the 137(a) petition? 

10 A Yes. 

H Q Looking at the fourth paragraph, they did 

12 that because they determined that there had not been 

13 an adequate verified showing of the cause of the 

14 unavoidable delay? 

15 A ; Yes,- .' 

16 Q And they specifically determined that 

17 Arthur's refusal to cooperate was not unavoidable; 

18 right? If you want to read that, take your time and 

19 go ahead and do that. 

20 A Yes. 

21 Q And they specifically pointed out options 

22 that the remaining inventors other than Mr. Arthur 
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1 could have followed but which were not followed; 
right? 

A Yeah. Those could not be followed. That's 
correct. Those are the ones that the client wouldn't 
allow me to pursue. That's correct. 

Q But the decision says that they could have 
followed them but they did not. 
A Yes. 

Q And the only evidence that you know that 
supports your version of you telling the client what 
these options are is your memory; right? No documents 
confirming it? No letters? No notes? 

A Well, I think it's more than the memory. I 
think also :some^ 

verifies, is consist going on, and I 

think the actions wth the :1^ and how they were 
behaving is consistent with:what was going on. 
Q August of what year? 
A Of 1993. 

Q What about with respect to discussions of 
those options at any time prior to that? Is there any 
written evidence that you are aware of that supports 
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those options being disclosed and discussed with the 
client? 

A No, not that I can recall. 
Q In fact the PTO specifically stated that 
refusal of one inventor to cooperate did not justify a 
delay in prosecution. 

A That is correct. 

Q And that's something you had never told 
Axonn, is it? 

MR. WOLBRETTE: Are you referring to the 
other inventors could have filed the disgruntled 
employee affidavit? Are you asking him if he never 
told them that? I think he has testified about ten 
times today that he in fact did tell them that. 

MR. USDIN: No. I'm asking did he ever 
tell Axonn that the refusal of one inventor to 
cooperate did not justify a delay in prosecution. 

THE WITNESS: That is correct. What is the 
question? Wait a minute. You are saying -- 
BY MR. USDIN: 
Q You did not ever tell Axonn that the 
refusal of one inventor to cooperate doesn't justify a 
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I delay in prosecution. 

A I did. Thatt y s ; just the opposite. I did. 
That's correct. T^e answer: is I <i!d. 
Q When did you tell them that? 
A This was the whole bit about when we were 
trying,to Tevive^and telliri people that leaving the 
case abiandoned is; hcit proper. We have to get the case 
revive^. ... .My idisbyssiqns with Mike Eckstein. This is 
1 P what , that ^ 

) i^eviyed:^ Xt is 

• not supposed; 

Q Was that after the February 18th filing 
date? 

A^^pr"V : -. -■'^' y ^' r ^; :: ■ y ■ 
Q Now after your withdrawal and the decision 
by the U.S. PTO 

A' ; ../Arid : '--'; 

MR. USDIN: For the record 
THE WITNESS: Just a minute. Back up on 
that question. 

MR. USDIN: I have asked it. I'm going to 

move on. 
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1 MR. WOLBRETTE: No, he wants to reply 

2 further. 

3 MR. USDIN: For the record, and so there is 

4 no mistake, Mr. Wolbrette has put his head in his 

5 hands with a sigh and now Mr. Newman is wanting to 

6 amend his answer. 

7 MR. WOLBRETTE: I have done that because we 

8 have given answers and produced documents that show 

9 that exactly what you are asking about is what is 

10 discussed, and you know it, we know it. And 

11 Mr. Newman wants to clarify his answer now. 

12 THE WITNESS: Now you are saying only after 

13 the question I'm understanding is you are focusing 

14 after the March it was discussed again, in the March 

15 and the other meetings. 

16 BY MR. USDIN: 

17 Q Yeah. But I'm asking about before. 

18 A Oh, about before? 

19 Q I'm asking about before February 18th, 

20 1993. 

21 A : Oh, okay. Yes, that was discussed. 
122 Q Okay. When? 
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1 A That was with the February, on or around 

2 February 10 telephone conference with Mike Eckstein 
-3 and also - and I don't recall: who it could have been. 

4 Not could have been. It was discussed during the 

5 February 10 meeting, February 1, 1993 meeting, 

6 telephone, with Mike Eckstein and Britton Sanderford. 

7 Q In that conversation you told them you are 

8 testifying here under oath that the refusal of one 

9 inventor to cooperate did not justify a delay in 

10 prosecution. 

11 MR. WOLBRETTE: Object to the form of the 

12 question. Counsel, you have referred to perjury about 

13 16 times or so. Maybe that's an exaggeration, but a 

14 lot. 

15 MR. USDIN: I think it is. 

16 MR. WOLBRETTE: That's absolutely improper. 

17 You know it is totally improper to suggest that kind 

18 of thing in a question. I object to it. 

19 MR. USDIN: I don't usually do that, but 

20 the only reason I'm doing that is because we have a 

21 declaration that is under penalty of perjury and he is 
2 now saying there are things in it that are incorrect. 
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So I want to make sure -- 

MR. WOLBRETTE: It is obvious that your 
client withheld information that allowed him to give 
that. 

MR. USDIN: A judge will decide that. The 
only reason I'm making the point 

MR. WOLBRETTE: You don't need to make the 
point. He understands he is under oath. You don't 
need to -- 

MR. USDIN: That he understands « 
MR. WOLBRETTE: You don't need to continue 
to say that. 

MR. USDIN: That he understands that both 
the declaration and this proceeding are under oath. 

MR. WOLBRETTE: Oh, come on. You don't 
think he understands this is under oath? Really, 
please. Come on. Get on with it. You are playing 
games. 

MR. USDIN: No, I'm not. 
MR. WOLBRETTE: Yes, sir, you are. Let's 

go. 

BY MR. USDIN: 
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Are you going to answer the question, 
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1 Q 

2 please? 

3 A The answer is yes, because this was the 

4 advice that « wait a minute. Hold on. Ask the 

5 question again. I'm so confused right now with all 

6 the discussion going back and forth. 

7 Q Prior to February 18th, 1993 did you tell 

8 Axonn or anyone at Axonn that the refusal of one 

9 inventor to cooperate did not justify a delay in 
0 prosecution? 

11 A Yes. As best my recollection, I believe. 

12 The best of my recollection, yes. I didn't use those 
3 words, but yes, that was discussed. 

14 Q Did you tell them that you were certain 

15 that that was the case or that there was a risk that 

16 that might happen or that it might be unintentional? 

17 A There are too many pronouns in your 

8 question again. Certain what> the case? 

9 Q Did you tell Axonn that the refusal of one 

20 inventor to cooperate did not justify a delay in 

21 prosecution and that that's what would be decided or 

22 that it might be considered an unintentional 
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10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
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abandonment if that's the reason they abandoned? 

A Unintentional abandonment. 

Q Now following your withdrawal and the 
decision of the U.S. PTO, the abandoned application 
was taken over by Mr. Kuesters; is that correct? 

A That's correct. 

Q He requested permission from one of your 
attorneys, Mr. Herman, to communicate with you in an 
effort to revive the patent; is that correct? 

■ ..A'-^;; ::: Yes. . : / ■ : ' . : - 

Q And he did before he filed anything. 
A Yes. 

Q In fact he sent you a draft; correct? I'm 
showing you a document starting with Bates number 
N000024 which we will mark for identification as P-57. 
It is a letter from Mr. Kuesters to Mr. Newman dated 
April 28th, 1995. 

MR. WOLBRETTE: Before we do that, let's 
clarify on the record that the attorney was 
representing Mr. Newman in his fee case involving 
Cargill, not in this case or any other malpractice 
case, and that the existence of the malpractice case 
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I was withheld from Mr. Newman. If you want Mr. Newman 

1 

right? 

I to testify to that, he will be happy to. But I don't 

2 

A That is correct. 

fa 

* want anybody reading this to think that Mr. Herman was 

3 

Q And that was what led to the sworn 

I- representing him in this case. 

4 

declaration we have already seen? 

i 

MR. USDIN: That's correct. He was not 

5 

A Yes. 

> representing him in this case. 

6 

Q The execution of it; correct? 

T 

(The document referred to was 

7 

A That: is correct. 

\ 

marked Plaintiffs Exhibit 

8 

Q Mr. Kuesters never asked you to 

) 

No. 57 for identification.) 

9 

misrepresent anything to the PTO, did he? 

) 

THE WITNESS: Yes. 

10 

A He: did not. And I did not misrepresent 


BY MR. USDIN: 

11 

anything to the PTO at that time to the best of my 

Q 

Do you recall receiving this draft? 

12 

information and knowledge and belief. It is what I 

A 

Yes. 

13 

thought was true based on what I could reconstruct 

* Q 

And you reviewed it? 

14 

from my files for the date of February 18th, 1993. 

A 

Yes. 

15 

Q And that was based on reconstruction as you 

Q 

At the time you reviewed it did you also 

16 

said from your own files. 

look through your file? 

17 

A That is correct. 

A 

Yes. 

18 

iu 

Q And the documents you had in it. 

Q 

And you reviewed it for accuracy; right? 

19 

A That is correct. And then what happened in 

A 

As best 1 can recall at that time, yes. 

20 

my life. That's true. 

Q 

This was based on information at least as 

21 

Q And you received a copy of the petition 

it pertains to you that you had provided to him; 

22 

that we will mark for identification as P-58 which 
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bears a 

Bates number starting with N001378 and 

1 

Q So you don't recall seeing anything in 

continuing on. You received a copy of that? 

2 

there you felt was inaccurate or in error; is that 

A 

:y;;Yes;::; : : ' , . " 

3 

correct? 

Q 

From Mr. Kuesters after he filed it; right? 

4 

A That is correct. 

A' 

nni 

5 

Q And this too was rejected; right? 


(The '""document referred to was 

6 

A That is correct. 


marked Plaintiffs Exhibit 

7 

Q Let me show you a document that we will 


No. 58 for identification.) 

8 

mark for identification as P-60. It starts with Bates 


BY MR. USDIN: 

9 

number N000342 and continues on from there. It is a 

Q 

I'm showing you a document that we will 

10 

fax cover sheet and August 17th transmittal letter 

mark as P-59 which bears Bates number N351. That is 

11 

showing a CC to you and then a decision by the PTO; 

the enclosure letter that sent it; right? 

12 

correct? 

: A 

: That is correct; 

13 

' ; A ; ''Yes. 


: [(The ^ dibcumerit: referred to was 

14 

Q And you received all of that from 


i -marked Plaintiffs Exhibit 

15 

Mr. Kuesters? 


No.r59 for identification.) 

!6 

A That's correct. 


BY MR. USDIN: 

17 

Q And at the time you received this you 

Q 

After you received the actual filed 

18 

reviewed the decision? 

amendment or papers did you review it? 

19 

A ... -Yes.:;. . 

A 

NVhat?: This? 

20 

Q And in the decision you were criticized by 

Q 


21 

the U.S. PTO for allowing an interviewee unsupervised 



22 

access to a very important docketing system; correct? 
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1 

A That i^. cr*TT(*rt 
1 v * licit io vUi I 

l 

quoting, that the showing of record is that this I 

2 

/-\uu iiic-jr Ljucaiiuiicu wucincr or not you 

l 

application became abandoned due to Newman's failure 

-j 

performed a manual review of your cases to ensure you 

3 

to exercise the degree of care and diligence that is 

A 

missed entering an important deadline; is that 

4 

generally used and observed by prudent and careful 

5 

correct? 

5 

persons in relation to the most important business in 


r\ i ndi s correct. 

6 

responding to the office action of January 19th, 1993. 

7 

t 

Q Did you conduct such a manual review? 

7 

Do you recall them saying that? 

o 

o 

A I don't recall. 

8 

A 


C\ 

y 

Q You don't recall doing one? 

9 

Q 

Did you understand that these comments were 


A l don t recall doing one one way or 

10 

specifically directed at you? 


another. I recall trying to reconstruct the docket 

11 

A 

Yes. . . y^0 : :.< " ■ "- 

12 

v. , wii u l yvda ucicicu anu wnac was missing, out 1 

12 . 


;\ : : (^e:::doc)imeht.::f eime^.^60^ ] ' ; . 

13 

don't -rpf*a1 rVftirffiAr ■ ' 

13 


marked Plaintiffs Exmbit ; C 

14 

runner: 

14 


:<j::Nbr 60 f > or; icte in t Sflcat ionl j : §% 

15 

* uuu i icLdii anyining runner. . . 

15 


BY MR. USDIN: 

I u 

<j Ana tne riu also pointed out that you 

16 

Q 

Now eventually Mr. Kuesters filed yet 

17 

presumably considered yourself capable of working 

17 

another 

petition for relief; right? 

18 

since you continued to do so; right? 

18 

A 

That is correct. 

19 

A That's with my affliction. 

19 

Q 

A renewed request for reconsideration; 

20 

Q Yeah, with respect to your foot disease. 

20 

right? 

21 

A Oh, sure. Yes. That's because - okay. 

21 

A 

Yes. 

22 

Q And in fact the PTO stated, and I'm 

22 

Q 

Showing you a document that we will mark 
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1 

for identification as P-61, starting with Bates number 

1 

P-61? 


2 

N001419, were you sent a copy of this when it was 

2 

A 

Through my attorneys. 

3 

filed as well, Mr. Newman? 

3 

Q 

Okay. And which attorneys were those? 

4 

A I don't recall. 

4 

A 

Henri Wolbrette and Kathleen Manning. 

5 

Q This was produced out of your files. Does 

5 

Q 

And those are your counsel in this case. 

6 

that help you recall? 

6 

A 

Yes. 

7 

A Then we must have a copy. 

7 

Q 

That petition was what ultimately led to 

8 

MS. MANNING: Let me correct something. 

8 

the patent being revived? 

9 

Mr. Newman produced a copy of the file wrapper on this 

9 

•"'■■'AV' : : 

h- That is correct t : : 

10 

patent so it may be the simple fact it has an N number 

10 

Q 

And ultimately issued; right? 
That is correct. 

11 

does not necessarily mean it was in his file. It 

11 


12 

could have been a part of the patent wrapper. In fact 

12 

Q 

Now during the period that the patent was 

13 

I think the fact it is legal size suggests it came 

13 

abandoned Axonn had no patent protection obviously 

14 

from the file wrapper. 

14 

relating to the abandoned patent; correct? 

15 

MR. USDIN: Okay, that's fine. 

15 

A 

For that particular patent? 

16 

(The document referred to was 

16 

Q 

Yes. 

17 

marked Plaintiffs Exhibit 

17 . 

A 

Yeah, that's correct/ 

18 

No. 61 for identification.) 

18 

Q 

And for whatever period was terminally 

19 

BY MR. USDIN: 

19 

disclaimed they also had no patent protection even 

20 

Q Did he consult, did he meaning Mr. Kuesters 

20 

after it was revived; correct? For that particular 

21 

consult with you regarding the preparation of the 

21 

patent. 


22 

renewed request for reconsideration- that we marked as 

22. 

' A 

■Well,: terminal disd 
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1 while it was abandoned, so that's the period they 
lost. 

Q Did they lose anything on the tail end? 
A \Vell; the tail end is adjusted. The way 
they do the terminal disclaimer, the terminal 
disclaimer is to make it so that Axonn does not get 
the benefit: of the patent, of the issued patent in 17 
years. So if it issued here in January 1997, they 
don't get the additional benefit of the abandonment 
for the two or so years, two and a half years, almost 

1 three years;: it added to. So they have a 

2 protect^ it puts 
them ibackitoiwh^re they would have : been had the patent 
issued ; in It would 
have terminated roughly in 2011/ 

Q So had they gotten the patent without an 
abandonment, what would have been the term of the 
patent? 

Based on the numbers of the issued patent 


2 
3 
4 
5 
6 
7 
8 
9 
0 
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that if there had been no abandonment, just taking 
that period and assuming everything else would have 
stayed the same; right? Because we obviously have no 
way of knowing how long it would have taken to have 
those. 

MR. USDIN: Assuming what happened happened 
after it was revived. 

THE WITNESS: Okay. It was January 1997 it 


3 
4 

5 
6 
7 
3 

) 
I 


A 
now? 
Q 


Yes. Okay. 

MR. WOLBRETTE: In other words, assuming 


8 
9 
10 
11 

12; 

13 
14 
15 
16 
17 
18 
19 
20 
21 
22 


1 


issued. 

BY MR. USDIN: 
Q Correct. 

A So you had 17 years. That takes you to 
year two thousand, January 2014. 
Q Correct. 

A Minus 35 months. That takes you to 
February of 2011? 
Q Right. 

A Okay. So the patent had it issued would 
have roughly ended 2011, February 2011. So back up 17 
years from 2011. That means it would have issued 
roughly February . 1 994 . 

Q Okay. That's when the patent would have 
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L issued had there not been an abandonment assuming it 
I happened the way it did. 

1 A ^e way the Patent Office assumes. So what 

' they are doing^ disclaiming on the end so 

i you don't get a bonus on the end because you would 
i have had your patent from February 1994 up until, you 

know, to Depem 1996. 
i Q But as it was abandoned during that period, 

) they had no patent, they would have had no patent 
) protection starting February of 1994 based on the 
I assumptions that we have just been through; correct? 
1 ■ A ^ the normal course of 

i events ian^; there were no other office actions . 
' Q Correct. 

i A February '94, and had it issued in July 

> '93, then it would have terminated in July of 2010 
r roughly : So it is a si idirig wi ndow of 17 years. But 
; we iare iusi^ fact it ended up by thfc 

' da tes t Key -.^ : . 

] Q But if all other things being equal, having 

happened the same, had there not been the period of 
abandonment, it would have issued in February of 1994; 
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correct? 

; /A : -v : 
Q 
A 

Q 
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That is correct. 

And it then would have terminated in 2011. 
February 2011. 

So as a result of the abandonment, they did 
not have patent protection starting in February '94. 
Instead they have it starting in January 1997; 
correct? 

A: : It is not they didn*t have^^p 
protection^ projection. 

Q But not on this patent. 
; ;A : - Not on this patent they didn't have patent 
protection. 

Q They didn't have patent protection on this 
patent until January of 1997;^ correct? 
A That is correct . 
Q And when does it now expire? 

MR. WOLBRETTE:. I thought he said February 


2011. 


THE WITNESS: February 2011. 
BY MR. USDIN: 

Okay. And now at some point in the last 
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few years the law changed to give you patent 
protection from 17 to 20 years; is that right? 
A That is correct. 
Q When did that law change? 
A That was on June 8th 1995 . 
Q What patents are allowed the 20-year 
period? Those that are issued before that date? 

A Patents filed after that date have 2Q years 
from the filing date. There was a grace period now 
and I forget what the period is. But there was. 
Q Let me ask you this way. 
A I forget. 

Q Had the Axonn abandoned patent issued in 
February '94 as we just discussed, would it have 
gotten the 20-year term? 
A No. 

Q So it still would have only had the 17-year 
term? 

A No. There is no such thing as a 20-year 
patent term. That's a misnomer. What it is is your 
patent protection is 20 years from the filing date 
after the patent issues. So if your patent takes two 

Page 299 

protection? Did they have less patent protection by 
virtue of the fact of the abandonment? 

A Well, reask the question because you are 
getting see, it's from the first filing date. So 
had this been calculated -- had this patent 
application fallen under the new law, which it does 
not, but had it fallen under the June 8th, 1995 law, 
you would go to the earliest filing date of 1988. 
Your maximum patent protection would be to the year 
2008. So you would have had: less patent protection 
had the case been filed. 'But this case wasn't filed : 
after June 8th, 1995. It had a filing date before 
that date. 

Q So it was unaffected is what you are 
saying. 

A Yes. 

Q Mr. Newman, at the time a response was due 
to the U.S. PTO's May of 1992 office action you were 
the patent attorney for Axonn who had responsibility 
for that response; correct? 
A ■ -"That is correct.- 

Q And that response was prepared by Anthony 
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1 years to issue because of prosecution in the Patent 
Office, then you get 18 years minus two. Rather, you 
get 20 years: minus two, which is 18 years of patent 
protection. ; But if it takes three years, you end up 
with 17 .years: ' ' v 

Q So it's 20 years from the filing date. 
A From the' first. or earliest:^ 
that's correct. : 

Q What patents get to take advantage of that 
particular provision? 

A Patents filed after June 8th, 1995. 

Q Okay. So it doesn't have anything to do 
with when they issued. 

A :I thmk iypur question is unclear. ;I don't 
know what : ypu^re talking about. 

Q Okay. Would Axonn have had any additional 
patent protection had its patent issued in February 
1994 instead of January 1997 as a result of the change 
in the patent law that allowed 20 years from the 
filing date? 

A I don't believe so. 

Q So would they have had any less patent 


2 
3 
■4 
5 
6 

7: 

8 
9 

10 
11 
12 
13 
14 

15: 

16 
17 
18 
19 
20 
21 
22 


Page 300 

1 Natoli under your supervision as your associate agent; 

2 correct? 

3 A That : is correct. 

4 Q And the response was not complete because 

5 it did not include declarations from all three 

6 inventors; correct? 

7 A Well, it was complete in that it addressed 
the issue. That makes it complete. But it did not 
include the declarations. He addressed that we did . 
not have them available. To; be not complete or 1 
nonresponsive you normally miss it: Yw&tft iaddress 

it. ' . : ' - -7f 

Q But it did not have the declarations of all 
three inventors; correct? 
A That is correct. 
Q And the PTO therefore rejected or 
considered it to be nonresponsive; correct? 

A They; gave an office action in ^ response to 
that, that's corrext. . 

Q A negative office action; correct? 
A All office action/ virtuall^^ 
actions are negative; so yes. 
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1 

Q And you cannot recall today whether you 

1 

declaration. 

2 

were aware in advance of the filing deadline that you 

2 

Q But you didn't draft it or file it. ¥ 

3 

would not have declarations from all the inventors; is 

3 

A So they didn't want me to, I didn't do it, 

4 

that correct? 

■4 

that's right. 

5 

A What, prior to - 

5 

Q At the time a response was due to the U.S. 

6 

Q The November 1992 filing. 

6 

PTO's January 19th, 1993 office action you were the 

7 

A ^ 

7 

patent attorney for Axonn responsible for that 

8 

Q Yes. 

8 

response; correct? 

9 

A I cannot recall, that is correct. 

9 

A Yes. 

0 

Q You never drafted any documents or took any 

10 

Q And that response was due on or before 

1 

steps towards filing a petition under CFR 183, did 

11 

February 18th, 1993; correct? 

2 

you? 

12 

A That is correct. 

3 

A For this case? 

13 

Q And no response was filed by the due date; 

4 

Q Yes. 

14 

correct? 

5 

A No, I did not. 

15 

A That is correct. 

6 

Q Or under 147? 

16 

Q And because no response was filed, the U.S. 

7 

■'A : 1'47? " 

17 

PTO declared the application to be abandoned; correct? 

0 

O 

O Vac 1 Al 

Ki i es, i.f /. 

18 

A That is correct. 

9 

A Neither of those, because those both 

19 

Q You never had an instruction from Britton 


required, ah ^ affidavit 

20 

Sanderford that you not file anything in response to 

t 

basical ly , signed by B ri tton Sa tiderf ord , and they did 

21 

the January 1993 office action, did you? Do you want 

2 

not want me t^proceed - with preparing that 

22 

it read back? 

age 303 
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A t dohlt recall. 


reasons discussed. 

> 

Q You don't recall any such, do you? 

2 

Q At the time a petition to revive under 

> 

A ;No; v Except for the telephone conferences 

3 

137(b) was filed in January 1994 you were the patent 


with •Michaei E^ and the telephone 

4 

attorney responsible for the revival effort? 

> 

conference with Michael Eckstein and Britton 

5 

A That is correct. 

> 

Sahderf ord, which we have discussed already, I don't 

6 

Q And that petition was dismissed as moot 

T 

recall. 

7 

because it was filed more than a year after the 


Q Ms. Pierce didn't give you any 

8 

abandonment? 

) 

instructions, did she? 

9 

A . That is correct. But .ultimatelyjtjwas .--w 

:i;;thej;;<cas^ a ; combination : . 

) 

•• A' :: : : :: • -Noi-'Sh'fe did not. 

10: ; 


Q And Mr. Sanderford didn't either, did he? 

11 

ii :of JtheVd^ was :the proper ; 


A^ ; ;^ 

12.. 

date along, W as 


Q When you submitted a declaration to the 

13 

; the last >- andlthat was the argument we supplied 


U.S. PTO, the only reasons you gave for failing to 

14 

Mr. Kuesters. :$o- the answer is: that was initially 


respond, and this is the declaration that you signed, 

15 . 

dismissed as moot, but ultimately the Patent Office 


were complications from your foot condition and the 

Ifr i 

allowed the ifcase. 


collapse of your docketing system; right? 

17 

Q When Mr. Kuesters filed you mean. 


A ;> No, :that's noti-true. ,1 gave a declaration 

18;.: 

A YeahV Yes, that is wirrect. 

) 

as to why • I missed the date of February 18 th . 

19 

MR. WOLBRETTE: When Mr. Kuesters filed it 

) 

Q All right. That's fine. 

20 

with the argument we supplied. 


A And that was the: ireason why. It is not the 

21 

BY MR. USDIN: 


total reasons. The other, reasons, there were no other 
rm r wrvr in? b. dactadp 

22 

Q And when you filed a petition to revive 
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1 under 137(a) in May of 1994 you did not include 

2 declarations from all three inventors; correct? 

3 A That is correct. 

4 Q And that is why that petition was 

5 dismissed; correct? 

6 A That was why, because the rule only 

7 requires declarations. It doesn't say in the rule all 

8 three inyentors, and that should have been sufficient 

9 to have a declarat^ V 

10 this case Axonn, and- the declaration signed by the 

1 1 president of Axonn would be representative for the 

12 patentee or the party of interest. 

13 Q But the reason they gave for dismissing was 

14 because all three declarations were not provided; 

15 correct? 

16 A That is correct. 

17 Q And they rejected the 137(a) petition 

18 because they said there had been inadequate showing of 

19 the cause of any alleged unavoidable delay? 

20 A Which one is this? 

21 Q The 137(a) in May of 1994. 
° 7 A Due to the - it was due to the 
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1 nonsignature of all the inventors. 

2 Q Did you, Mr. Newman, as an attorney 

3 consider that the U.S. PTCTs conclusion that the 

4 application became abandoned due to your failure to 

5 exercise a degree of care and diligence generally used 

6 and observed by prudent and careful persons in 

7 relation to the most important business in responding 

8 to the office action of January 19th, 1993, did you as 

9 a lawyer consider that to be a conclusion by the PTO 

10 that you were negligent? 

11 A At the ; time? 

12 Q Yes. 

13 A: Yes.. 

14 MR. USDIN: Hang on one second. We may be 

15 about through. 

16 (Brief pause.) 

17 BY MR. USDIN: 

18 Q L et me show you one more document that we 

19 will mark for identification as P-62. This is the 

20 decision, is it not, by the U.S. PTO which revived the 

21 patent? Right? 

22 A Yes. 
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1 Q Can you take a moment and read that and 

2 then tell me what portion of it relates to the due 

3 process argument, if we can call it that, that you say 

4 you provided, or your attorneys provided. 

5 (The document referred to was 

6 marked Plaintiffs Exhibit 

7 No. 62 for identification.) 

8 MR. USDIN: I would like the witness to do 

9 it if we can, please, counsel. 

10 MR. WOLBRETTE: Why is this relevant? 

11 MR. USDIN: What? 

12 MR. WOLBRETTE: Why is this relevant? He 

13 testified to it. That's his opinion. 

14 MR. USDIN: Well, I'm asking him what he is 

15 basing his opinion on. 

16 THE WITNESS: What? Which opinion? 

17 MR. WOLBRETTE: You want him to cite the 

18 provisions that they cited? 

19 MR. USDIN: Yeah, he said that » 

20 MR. WOLBRETTE: Well, it speaks for itself. 

21 It says "The petition under CFR" 

22 . MR. USDIN: I would like the witness to 
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1 answer the question. I don't think it is proper at 

2 all for you to take the document from the witness and 

3 to provide his answer. He testified to it. I would 

4 like him to testify. 

5 MR. WOLBRETTE: I think the document speaks 

6 for itself. It cites provisions. It says 'The 

7 petition under 37 CFR 1.137(a) and 37 CFR 1.137(b) to 

8 waive the one year filing period requirement in 37 CFR 

9 1.137(b) and to revive the above-identified 

10 application is granted." Now what more do you want to * 

11 know besides that? 

12 MR. USDIN: I would like to know if there 

13 are any portions of this decision that address the due 

14 process argument that your attorney says is involved 

15 in that conclusion. 

16 MR. WOLBRETTE: Maybe you ought to pull out 

17 Mr. Kuesters' petition and you will find that the only 

18 reference that cites those two articles of the CFR are 

19 his due process argument. 

20 MR. USDIN: Can we let the witness testify? 

21 MR. WOLBRETTE: I think you ought to let 

22 Mr. Kuesters testify about this, frankly. 
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MR. USDIN: You will have your day with 
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: 1 

: 2 that. 

3 MR. WOLBRETTE: You are absolutely right 

4 about that. 

5 MR. USDIN: So right now we have 

6 Mr. Newman. 

7 THE WITNESS: Mr. Henri is correct. The 

8 reference, the only reference for the one-year filing 

9 period which is waived and revive the above patent 

10 application is granted came from the due process 

11 argument. You have to remember in the renewed 

12 petition to revive, that was the added argument from 

13 his prior petition, under the grounds of the one year, 

14 the due process requirement of one year and the other 

15 terms as given in this ruling. So in my opinion the 

[6 only conclusion you are going to have of that argument 

17 is what was different from the prior petition that was 

18 not granted. 

:9 BY MR. USDIN: 

-0 Q Is there any particular discussion in here 

11 that you think supports that? 

'2 A : pffhand T would :have to sit here and study 
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1 this. 

2 Q Go ahead and take a minute. It is only a 

3 little over two pages. We are about done. I will be 

4 checking my thoughts on anything else we need to ask 

5 you. 

6 (Brief pause.) 

7 A Okay. To support that, they cite the 

8 provision and that's it. 

9 Q So you are referring to the same paragraph, 

10 the fourth paragraph in the decision. 

11 A The fourth paragraph and also further down 

12 as they go through this they are citing the same 

13 procedures I cite, in the interest of justice and in 

14 the due process argument. They relied on the interest 

15 of justice, but the argument of due process was the 

16 added value in the brief of Mr. Kuesters. That was 

17 added in his brief that revived the case different 

18 from the prior brief. 

19 Q Okay. One more question, if I can ask you 

20 this one. You testified, we had some fairly prolonged 

21 discussion as a matter of fact, that you did tell 

22 Axonn before February of 1993, before February 18th, 
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1 1993, that the refusal of one inventor to cooperate 

2 did not justify delay in prosecution. That's what you 

3 testified to. And if that is the case, then what was 

4 your basis for filing a petition under 137(a) 

5 subsequent to that? 

6 A They were in a situation that, their hands 

7 were; tied jbecause ;of;the James:: Arthur suit: and again: ' 

8 the : James A 

9 ; this ; at that |d of 1993: 

0 : :that this; was ;an unintentional situation, that Axonn 

1 did not intentionally bring upon itself, that was 

2 inflicted on them by James Arthur. And that was the 

3 basis for that. 

4 Q 137(a) is unavoidable delay; correct? 

5 A That is correct. 

6 MR. WOLBRETTE: Maybe there is no 

7 communication. If the question was unavoidable and 

8 your question was unintentional, there is no hookup 

9 between the question and the answer. Maybe it ought 
0 to be asked again. 

t BY MR. USDIN: 

2 Q Let me ask it this way then. Did you ever 
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1 tell Axonn prior to February 18th, 1993 that the 

2 refusal of an inventor to cooperate would be 

3 considered an unavoidable delay? 

4 A That it was an unavoidable situation? 

5 Q Did you ever tell Axonn prior to February 

6 18th, 1993 that the refusal of one inventor to 

7 cooperate would be considered an avoidable, an 

8 avoidable delay? 

9 . A " . You are asking me whether an avoidable 

10 — I'm getting so tired here.. My head is spanning 

11 around. You are asking me if I told prior itd February 

12 18th, 1993 if the refusal was avoidable. Because they 

13 were in a situation with James Arthur not: sighing and 

14 James Arthur's lawsuit; They wjere put;: in ah: 

15 : unavoidable situations 

16 . unaypidab^ > And at:th^^ sawiit as an 
17. unintentional situation.^ :itfas an uriinteritional 
18 situation* Axonn did riot intentionally bring, it :upon . 
19 : :themselves. • 

20 Q But the 137(a) petition is unavoidable 

21 delay; right? 

22 A That's correct. 
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1 MR. WOLBRETTE: 137(a) is. 

2 MR. USDIN: I was asking about (a). My 

3 question was (a). 

4 MR. WOLBRETTE: We have had all kinds 

5 testimony about unintentional. He is asking whether 

6 back before February you ever discussed with them 

7 unavoidable. 

8 THE WITNESS: Unavoidable, not 

9 unintentional. 

10 MR. USDIN: Correct. 

11 MR. WOLBRETTE: Yes. 

12 THE WITNESS: I don't recall. 

13 BY MR. USDIN: 

1 4 Q You don't recall ever telling them that; is 

15 that right? 

16 A On the unavoidable situation, no, I don't 

17 recall, and it was not foreseeable because they would 

18 be filing a petition to revive this for that reason : 

19 Q Just so it's clear, you don't recall having 

20 discussions with anyone in Axonn prior to February 

21 18th, 1993 that the failure to get Arthur to execute a 

22 declaration would be considered an avoidable delay 
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that would not allow the patent to be revived 
subsequent. You don't remember discussing that with 
anyone at Axonn; is that right? 

A Avoidable delay? I don't recall at this 


of 


1 
2 
3 
4 
5 
6 

1a 

8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 


time. 

Q You don't recall that discussion, do you? 
A pat-S: right. 

Q One last thing actually. I don't know if 
we need to do this on the record or not. 

MR. USDIN: Let's go off the record a 

second. 

(Discussion off the record.) 

MR. WOLBRETTE: Just let the record refleci 
that I handed counsel a copy of the insurance policy. 
It is not a certified copy. It is a copy that was 
brought over from Mr. Newman's office by one of his 
employees during the deposition as requested. 

BY MR. USDIN: 
Q And Mr. Newman, this policy came from your 
files I take it. 

A I guess. I haven't seen it. T iwouldri't 
know if it did or not. 
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1 Q You wouldn't know if it did or not? 

2 A Not right now. 

j 3 Q Ms. Molvin brought it to us while we are 

I 4 here. 

5 MR. WOLBRETTE: We believe it to be the 

6 policy, but it is not certified so whether it has all 

7 the proper pages or not I can't tell you. 

8 MS. MANNING: When we get the certified 

9 copy, we will be able to tell whether it is the full 

10 policy. 

I I MR. WOLBRETTE: But we believe it is a copy 

12 of the insurance policy. 

13 MR. USDIN: Okay. 

U EXAMINATION BY COUNSEL FOR THE DEFENDANTS 

15 BY MR. WOLBRETTE: 

16 Q I have a question. Do you remember the 

17 October 5th letter from Mr, Eckstein that apparently 

18 was faxed to your office sometime, the November 5th, 

19 I'm sorry, 1993 letter faxed to your office sometime 

20 around 5:00 p.m. on Friday? Do you remember that 

21 letter? 

22 A Yes. , 
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1 Q The one that talks about Mr. Arthur's 

2 attorney may be willing to let Arthur sign or words to 

3 that effect? 

; ■■■A ;du-- ; : : ; That^ -./'\ :] ^'' > ' : ' 

5 Q Can you find that letter? 

6 Here it is. It is right on top. 

7 The letter begins "I have had conversations 

8 with James Arthur's attorney regarding the document 

9 you forwarded to Britton last week for execution by 

10 James vis-a-vis the abandoned divisional. In 

11 conversations with James' attorney, he has stated that 

12 he may consider advising James to sign the document 

13 but he needs further information." And so on and so 

14 forth. 

15 Now I just wanted to clarify something that 

16 I may have misunderstood. And Ms. Manning's notes 

17 reflect something different from what I thought I 

18 heard. But let's make it clear. I thought I 

19 understood you to say that when you got this letter, 

20 this indicated to you that Mr. Arthur was prepared to 

21 sign the affidavit at long last. 

: 2 ^ iw^v.^ , 
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1 is not what this letter, indicates. 

2 MR. WOLBRETTE: Thank you. 

3 FURTHER EXAMINATION BY COUNSEL FOR THE PLAINTIFF 
t BY MR. USDIN: 

5 Q With respect to the November 5th letter, 

i did the letter indicate to you at the time that there 

7 was at least more optimism that he might sign it, that 

i there was progress being made in getting him to sign 

> it? 

0 A :it indicates to me that they, are having . 

1 problems. If you look at this, it is stating here in 
1 conversation with James* attorney, he hasistated that 
3 he may consider advising James. It doesn't say {he 
i will; > He may consider. But ; he: needs further 
» information* xHc as /James': attorney asked that we 
S forward him the original document that was executed by 
7 James, a marked up assignment correcting; the 
\ information relating to > Robert Rouquette f : et cetera, 
1 the; new document you forwarded to James and a. brief 
» explanation as to what was forwarded previously and 

what was bemg: forwarded a 

: language. These all indicate a: problem in that he 


Page 318 

1 may, but it didn't say he will sign. 

2 Q Up until the date of this letter did you 

3 have any information that he was even willing to 

4 consider signing it? 

5 A Yes. 

6 Q What was that information based on? 

7 A That is the indication from Britton 

8 Sanderford whose letter made it to me and. from our 

9 discussions with. Axonn, this is a done deal, that he 

10 was ready to sign; So we prepared the documentation, 

11 sent it to Axonn! for them to get his signature. 

12 Q And did it happen? 

13 A No. 

14 MR. WOLBRETTE: Not until December 23rd. 

15 THE WITNESS: Not before November 8th or so 

16 of 1993. Not before that date. 

17 MR. WOLBRETTE: December 22nd, I correct 

18 myself. 

19 THE WITNESS: Yeah, it did happen in 

20 December ultimately. 

21 MR. USDIN: That's all I have. Thank you. 
22 
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(Whereupon, at 4:15 p.m. the deposition was 
adjourned.) 

(I have read the foregoing 
pages of this transcript of 
my deposition and, as 
corrected in my handwriting 
and/or on the attached errata 
sheet, this is a true and 
accurate reflection of my 
> testimony.) 
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1 CERTIFICATE OF NOTARY PUBLIC 

2 I, Karen Hinnenkamp, the officer before whom the 

3 foregoing deposition was taken, do hereby certify that 

4 the witness whose testimony appears in the foregoing 

5 deposition was duly sworn by me; that the testimony of 

6 said witness was taken by me in machine shorthand and 

7 thereafter reduced to writing by means of 

8 computer-aided transcription; that said deposition is 

9 a true record of the testimony given by said witness; 

10 that I am neither counsel for, related to, nor 

11 employed by any of the parties to the action in which 
2 this deposition was taken; and further that I am not a 

13 relative or employee of any attorney or counsel 

4 employed by the parties thereto, nor financially or 

.5 otherwise interested in the outcome of the action. 
16 
7 

18 _ 

a Notary Public in ana tor 

9 the Scate of Maryland 

20 My commission expires: 

21 March 1, 2001 
22 
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AAX 100473 259/20 
AAX 100529 94.2 1 
AAXI01057 42/6 
AAX 101270 16/11 

abandon 20/12. 55/1. 127/18. I39'9 139/1 1 139'r 
156/17. 178/12. 223/1 ' ' 

abandoned 18/10, 18/12. 19/6, 20/3 20-15 "»0/18 
21/15. 22/12. 26/4. 27/16, 28/4. 31/13. 32/20.' 33/12 ' 
33/15, 36/8, 36/16. 36/19, 36/21. 37/21, 38/1 38r 
38/18. 51/5, 51/6, 51/14, 52/1, 52/3, 54/22. 55/3, ' 
55/19, 56,7, 58/1, 65/13, 65/19, 70/17, 81/19, 85/11 
85/18, 96/8. 96/14. 97/6. 97/21, 121/9, 125/21, 134/1 
141,7, 143/12, 143/18. 144/15, 145/u] 147/2l! 150,7* 
153/5, 153/6. 153/14, 153/15, 155/5, 155/6, 155/11 
155/16, 155/18, 155/22. 156/3, 161/6, 161/12, 168/11 
168/13, 168/17, 172'4, 173/9, 177/1, 177/18, 178/5 
178/6. 179/10, 186/18. 187/14, 187/18, 189/1. 189/3 
189/5. 189/11, 191/3, 194/1, 194/5, 195/2. 203/8. ' 
204/9, 216/13. 221/13, 223/5. 231/22 251'5 ">S1,7 
251/21, 252/6. 252.7, 252/12. 254/1. 254/5. 254/1 4' 
254/16, 254/22, 279/7. 279/10, 279/11, 284/1, 284/4, 
290/2. 292/13, 292/14, 293/1, 293/11. 295/8. 297/13 
302/17, 306/4. 316/10 

abandonment 28/4, 30/1,31/22,33/16 38/" 
51/22, 53/3, 53/6, 53/12, 53/14, 54/2, 54/8, 54/21 
55/14, 55/19, 56/7, 56/16, 68/19, 69/10, 139/15, 
139/17, 142/11, 142/18, 153/10, 153/12, 154/18, 
154/19, 155/1, 155/2, 155/17, 165/10. 168/15, 169/10 
169/13, 169/19, 173/10. 178/1, 178/2, 181/7, 181/10 * 
181/17, 183/21, 183/22, 184/4, 188/14, 197/2, 197/20, • 
198/12, 198/16, 198/22, 200/4, 202/18, 234/17, 236/12 
253/17, 258/5, 284/1, 284/2, 293/9, 293/17, 294/1 
295/1, 295/22. 296/5, 299/2, 304/8 
ABC 1/8 . 
above-identified 308/9 
absolutes 137/5 

acceptable 117/16, 181/8, 181/12. 181/13 
accepted 248/13 . 

access 28S/22 * 
accomplishing 321/0 ... 
accord .69/16 ■ . , '■ 

accounting 205/4 . 
accuracy 285/19, 321/0 

accurate 9/11, 9/14, 9/21, 11/7, 60/5, 61/2, 76/11 
319/9 

accurately 9/15, 75/18, 76/16 
accusations 78/18, 78/20,78/22 
act 170/14, 188/6, 188/12, 188/16 
acted 270,7 

Action 1/6. 26/17, 26/20, 27/14, 55/7, 87/21, 108/6, 
108/10, 108/14, 109/11, 110/10, 110/14, 111/9, 115/10, 
115/22, 116/8, 117/5, 117/7, 117/8, 118/1, 118/10, 

' • > ■ . ") 


7.AXOXN 

121/2, 122-7. 122/20, 131/14, 157/5, 162/13. 165/14, 
171/10. 173/10. 205/11. 230/15, 24£,::. U93 249/6 
265/1, 275/15, 290/6, 299/18. 300/U. 3O0/20 . 300/2 1 ' 
302/6, 302/21, 306/8, 320/1 1, 320/15 
actions 26/14, 65/18, 105/10, 106/2. 200/14 206'" 
277/16, 295/13, 300/22 
active 122/2 
activity 151/22. 237/8 
adapt 91,7. 91/19 
add 217/8, 250/10, 252/19 
added 75/21. 76,7, 219/21, 220/12, 220 1* 249/" 
293/11, 309/12, 310/16, 310/17 " 
adcjress 42/17, 179/9, 217/17. 255/16 25*-»0 "563 
256/8, 300/11, 308/13 • - ■ . 

addressed 42/15, 118/9. 118/13, 119/17 119/18 
150/18, 216/2, 300/7, 300/9 
addressing 221/9 
adequate ""264/8, 264/10, 276/13 
adjourned 319/2 
adjusted 293/4 
adjustment 86/13 
admit 89/1? 

admitted 76.3, 99/9, 99'1G, 100/15. 1C1.6 
advance. 260/6, 301/2 
advantage . 223/5, 298/9 
advantageous 18/9, 20/2 

advice 20/14. 20/21, 20/22. 22/2. 39 13 ors iu- 
2S3?4 ' ' 

advise 21/14. 22/5, 36/18, 55/17, 56/4/ 179. 15. 246.3, 
257/1 1 

advised 14/22. 18/17, 68/16, 179/1C. 179/14 219 3 
219/5, 236/19, 237/1, 321/0 ' 

3n i3 inS 2S 3 ' 33/I1, 65 ' 17 ' 204 1S ' 236;n ' 316/1: * 
affects 252/12 

affidavit 18/17, 19/9. 21.3, 26'5, 31 * 32 19 59 6 
59/8, 59/10. 60/10, 60/14. 60/16. 110'IS 116 -Q 
117/1, 117/3. 118/6, 1 18/8. 118/15, 119 1" 119/17 
119/21, 121/5. 149/2. 150 1. 150/12. 163 20 164/"' 
164/3, 171/9, 177/15, 178/15, 178/17. 180 5 18V" 
278/12, 301/20, 316/21 

affidavits 55/11, 111/1S, 116/1, 2I7/1C, 217/11 

affiliations 75/19, 80/12 

affliction 47/13, 289/19 

AFTERNOON 136/1, 240/2 

agent 98/20, 98/21, 98/22. 106/19. 107/1 107/5 

107/9, 300/1 

agree 20/11, 20/13, 96/19, 265/18, 26"/20 
Agreed 7/13, 235/8 
agreement 163/19, 164/4, 274/5 
alarm 43/13, 176/22 
alleged 131/14, 305/19 
allow 1 18/22, 277/5, 314/1 

allowed 1 18/22, 168/16. 282/3. 297,6. 298 19 304 16 

allowing 288/21 

altered 124/9 

alternative 111/17, 220/2 

ambiguity 153/19, 153/21, 153,22 

ambiguous 35/15. 153/11 

amend 2S0/6 

amendment 113/14, 114/6, 114/14. 114/17 118/1 
119/19, 287/19 ..01. 

amendments 105/9 
•Amierican 9/22 * 
analysis 54/5 ' . . 

answer 19/17, C0/10, 23/20, 25/9, 38.3, 43,7 54/15 
69/l'3: 95/8; -1D3/6, 127/22, 13.1/2, l3l;7 131*15 
133/16, 134/13, 134/20, 180/13, 213/16, 261/18, 262,7 
262/11. 279/3, 280/6, 280/11, 283/1, 28X0, 304/14 
308/1,303/3,311/19 
•answered 117/20 

answers 130/12, 134/18, 195/19. 202/22, 280/8 
Anthoriy 77/12, 98/10, 98/11, 107/2. 109/P 299/'' 7 
anxious 249/10 ' "** 

apostrophe 117/1 * * • 

appeal 78/1, 258/9, 259/1 
appearance 275/4 • 
applicants 264/14, 264/17 

application 51/3, 54/9, 57/7, 57/21, 65/12, 70/14 
70/16, 71/5, 72/13, 81/18, 83/14, 87/20, 96/8, 96/13, 
97/5, 105/9, 113/15, 126/4, 127/18, T31/8, 132/3, 
133/1, 141/3, 148/21, 161/12, 173/9, 183/2, 189/2, 
203/8, 204/10, 205/21, 206/6, 206/9, 206/10, 208/8, 
216/12, 218/16, 218/17, 218/19, 218/20, 218/21, 
221/13, 221/22, 222/2, 222/22, 223/2, 226/18, 236/13, 
246/13, 250/19, 251/7, 251/8, 251/9, 251/16, 252/2, 
252/4, 252/8, 252/10, 252/19, 254/1, 254/14, 254/22, 
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258/6, 261/10, 262/21. 265/15, 273/6. 284/4, 290/ 7 

299/6, 302/17. 306/4. 308/10, 309/10 

applications 81/14, 81/16, 93/9, 106,3. 210/17 

250/22, 260/11 ' 

applies 237/3 

apply 252/20 

applying 249/17 

appointed 106/18 

appointment 107/1, 107/5 

apprised 138/15, 255/21 

approach 149/1, 164.3, 171/8, 217/21 

approached 211/3 

approaching 196/15 

appropriate . 321/0 

April 11/5, 17/1, 19/10, 19/12 , 79/12, 104/10, 130/15 
139/18,- 154/20, 155/14, 158/8. 160/4, 160/6, 161/1 
183/22, 190/17, 190/21, 195/20, 196/4. 197/12. 197/13 
259/19, 260/14, 261/7 , 284/17 
area 94/3 

argument 69/19, 134/21, 135/1. 304/U, 304/13 
304/20, 307/3, 308/14, 308/19, 309/11, 309/12 309/16 
310/14, 310/15 

arranged 124/19, 124/22, 125/3, 128,7, 129/4, 129/20 
Arthur 20/19, 20/20, 21/9, 22/20, 30/10, 30/2 7 
34/17, 38/20, 38/21, 39/9, 50/17. 55/12, 55/16, 57/3. 
57/8, 57/11, 58/6, 58/13. 71/12, 127/19, 144/1 149/3 
149/19, 149/22,. 150/1 1, .15 1/8; 156/5, 156/7, 156/12,-' 

]tl t t mi2 - 170/4 ' I78/16 ' I7 * /20 ' ««/«. 189/17, 
190 20, 194/19, 194/20, 196,7 , 204/13 , 204/15.. 204/17, 
204 21, 205/2, 205/15, 205/17, .206/10, 206/12, 206/15, 
207 18, 207/22, 208/2, 208/3, 209,70, 215/13, 215/17, 
215/19, 217/16, 219/11, 219/15, 220/11, 225/20 
226/19, 226/21, 231/15, 254/3, 262/1. 268/4, 31 in. 
311/8, 311/12, 312/13, 313/21, 316.-2 
Arthur's 26/6, 31/1, 32/12, 50/21, 55/8, 57/19 
58/11, 58/J2. 58/14, 165/17, 196/12, 203/15 205/20 
206/4, 208,7. 217/8, 222/19, 225/11. 267/12, 276/17* 
312/14, 316/8 
articles 308/18 
assign 205,7, 205/9 
assignee 265/14 
assignment 205/1, 317/17 
assist 234/13 
assistance 209/19 
assistants 243/22 
assisted 46/13 
assisting 98/9 
assists 25/10 

associate 77/8. 106/18, 107/1. 107/5. 234/12, 300/1 

associated 72/n 

ASSOCIATES 1/7. 113/13 

association 80/14 

associations 76/6, 76/8, 101/7 

assumption 14/20 

assumptions 295/11 

attach 84/10, 84/12, 85/3 

Attached 3/3 . 4/3 , 5/3, 198/15 , 244/9 , 319/7 

attachment 113/10, 269/9 

attempt 51/11, 217/9, 230/17, 252/22, 254/18 

attempted 100/20 

attend 157/20 

attention 60/17, 187/9, 262/14 
attitude 224/4 

attorney 81/20, 95/21. 97/10, 97/12, 97/18, 98/2. 
98/17, 99/4, 108/9, 108/13, 108/17, 109/1, 122/19 
133/10, 209/22, 258/22, 284/19, 299/19, 302/7, 304/4 
306/2^308/14, 316/2, 316/8, 316/11, 317/12, 317/15, 

attorneys 15/12, 27/7, 210/13. 284/8, 292/2, 292/3, 
307/4 

August 79/11, 79/13, 211/6, 211/8, 211/22, 212/6 
212/16, 220/20, 223/18, 223/21, 258/18, 277/14 
277/J.8, 288/1 p 
author 913 
authority 50/11, 50/15 

authorization 70/22, 71/1, 71/10, 183/4, 250/17 
authorize 35/2, 55/9 

available 15/18, 16/9, 60/9, 224/20, 225/14 300/10 
available* 131/14 

avoidable 312/7, 312/8, 312/9, 312/12. JI3/22, 314/4 
awareness 39/22, 69/7 

AXNN-15 85/13, 87/3, 87/17, 87/19. 88/6, 97/19 
101/17, 106/18, 107/15, 108/6, 120,3, 218/19 
AXONN 1/4, 18/11, 18/14, 19/7, 2Z'19 ( 26/14 2J/17 
28/19, 28/22, 29/2, 35/8, 35/21, 36/4, 36/7, 36/15, 
36/18, 37/2, 37/12, 38/7, 39/19, 47/7, 49/22, 51/11, 
51/12, 55/6, 55/17, 55/18, 56/4, 56/5, 57/2, 59/1, 60/9, 
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60/12, 60/21, 61/4, 63/14, 71/11, 72/10, 72/11, 80/17, 
-2/1, 87/15. 90/4, 90/17, 91/7, 91/9, 92/3, 92/22, 
109/4, 109/7, 111/21, 125/11, 127/17, 131/10, 131/12, 
132/5, 132/13, 132/16, 133/22, 140/20, 140/21, 146/22, 
148/14, 149/5, 150/13, 150/14, 151/12, 152/2, 152/13, 
154/10, 155/10, 159/18, 163/19, 170/3, 170/14, 172/17, 
181/20, 184/14, 184/17, 193/17, 202/8, 202/10, 203/3, 
205/1, 205/3, 213/6, 213/7, 223/18, 227/19, 229/21, 
235/15, 239/9, 239/10, 243/20, 246/3, 248/8, 250/18, 
155/21, 258/22. 259/21, 263/1, 267/11. 270/10, 273/2, 
:73/3, 273/10, 274/6, 275/13, 278/9, 278/16, 278/21, 
283/8, 283/19, 292/13, 293/6, 297/13, 298/16, 299/19, 
302/7, 305/10, 305/11, 310/22, 311/10, 312/1, 312/5, 
312/18, 313/20, 314/3, 318/9, 318/11 
\xoniTs 29/6, 54/2, 147/10, 213/12 


B 


backdated 78/13 
jacked 69/15 

>ack ground 9/16, 73/2. 76/17 
;>ackuD 243/17 

Bailey" 186/9, 191/8, 232/2, 233/1, 265/11 
nar 10/3, 10/8, 37/20, 76/4, 79/J1, 80/14, 98/19. 
Wl, 99/3, 99/7, 100/8, 100/9, 100/20, 100/21, 1C0/22, 
'01/7, 101/10, 101/12, 101/20, 101/21, 101/22, 102/1. 
102/2, 102/5, 102/21, 103/4, 103/19, 104/4, 104/8,-. 
104/18, 104/22, 105/20, 210/11, 210/15 • 
>ars ' 100/15 
-» use 23/4, 54/4 

)ased 37/15, 37/21, 39/12, 44/15, 53/1, 53/22, 54/1, 
: 4/4, 58/6, 58/19, 66/2, 69/14, 71/10, 76/14, 96/1, 
:03/18, 104,O, 124/6, 199/16, 199/17, 208/6, 220/19, 
:51/1, 251/2, 252/9, 261/21, 265/8, 267/21, 285/21, 
186/13, 286/15, 293/19, 295/10, 304/10. 318/6 
casing 22/15, 22/21, 23/2, 307/15 
■asis 38/15, 77/15, 123/4, 131/6, 132/1, 170/9, 236,7, 
50/18, 263/8. 269/19, 311/4, 311/13 
iates 42/6, 85/1, 85/6, 85/7, 94/21, 96/3, 96/18, 
7/9, 106/22, 113/8, .114/3, 114/7, 120-7, 129/2, 
98/14, 224/9, 227/3, 231/5, 238/19, 240/17, 246/11, 
50/1, 253/5, 259/20, 267/20, 269/16, 275/3, 284/14, 
:S7/1, 287/11, 288/8, 291/1 

earing 94/21, 96/3, 198/14, 238/19, 240/17, 250/1, 
.53/5, 259/20, 267/20, 275/3 
earings 97/9 

ears 42/6, 96/18, 106/22, 113/8, 129/2, 227/3, 

31/5, 246/11, 275/9, 287/1, 287/11 

eat 223/6, 237/6 

chaving 277/17 

elief 63/20, 170/9, 286/12 

enefit 189/4, 252/6, 293/7, 293/9 

til 158/22, 160/15, 215/3, 215/7, 215/10, 235/21, 

36/6 

illcd 215/14 

illing 84/1, 84/22, 85/10, 85/16, 86/7, 86/21, 86/22, 
7/1 

ills 60/12. 86/2, 87/3, 87/7, 87/15, 87/21, 88/4, 

59/1, 159/3, 159/20, 159/21, 16!i/li. 159/14 

ind 69/6, 178/9 
*io 103/15 

iography 8/10 
'it 94/5, 135/11, 279/5 

oard 103/12 

onus 295/5 

ook S3'l 

ooks 182/9, 257/5 

Ottom 13/6, 24/7, 60/9. 1/5/3- 

ox 81/3 , 

oxed 33/19 ■ 

reak 7/!5 ( 40.11, 85/20, 89/22, 133/13,. 18^14, 
''•VtO. !<?2/12, 261/15, 262/21 
rt^V-; 7/. 5, 3 33/15, 2C9/I2 
nd«v? ■ ■ • 

■riei" \ */\$, 40/11. hV>z. i 83/1 7, 25?/:c, 253/17, 
Si'lfi, 300'16. 3:C/6. 310/16. *M0/17, 3:0.'!2, 317/15 
rLn- 142/12, 143/15, 143/17, 208/20." 262/13, 
11/11,312/18 
rings 45/5 

■ritton 14/14, 17/10, l?/20, 18/21, 29/3. 29/22, 30/3, 
1/3, 4€*19, 56/11, 127/15, 135/9, 138/13. 139/17, 
46/8, 147/3, 147/12, 161/18, 163/6, lliKi 172/22, 
:7/8, 177/9, 177/11, 186/22, 191/5, 191/13, 196/13, 
)5/16, 207/17, 207/19, 208/1, 208/4, 209/14, 209/18, 
10/9, 230/1, 231/19, 234/2, 235/16, 235/17, 243/21, 
50/3, 265/6, 265/13, 267/20, 269/7, 281/6, 301/21, 


302/19, 303/5, 316/9, 318,7 
BrittorTs 227/10 
broke 45/3, 137/18 
broken 192/11 

broucht 60/16, 84/7, 143/18, 143/19, 31416. 315.3 
BRYAN 2/3 
buddies 208/5 
bunch 78/17, 78/21 
burning 47/12, 70/7 

business 47/19, 150/16, 175/19, 290/5, 29314. 3067 
busy 79/10, 108/20, 109/1 


calculated 153/6, 299/5 

calendar 82/12, 82/15, 83/1, 176/6, 176*5, 240'£, 
248/4 

calibrate 106/4 
California 10S.'2 

call 8/9. 8/10, 19/3, 20/18. 23/18. 26/11. 307. 30 '9. 
33/4, 37/C, 39/1, 89/21, 143/10, 155/5, 16119, 162/2, 
K.3/6. 166/1, 166/16, 167/5. 173/12. 173/13. 17314. 
173/19, 173/20, 173/21, 174/1, 175/17, 182/11. 1S2'13. 
182/16, 132/18, 197/21, 198/2, 200/15, 202*20. 225/9. 
239/18, 240/9, 260/19, 307/3 * ' ' 

calls 4416, 44/22. 45/1, 95/15. 143/2. 145*3. 209 17, 
2+4/5 

came 8 18, 26/19, 48/22, 64/17. 103/12. 116 1. 
130/19. 184/20, 185/18, 235/19, 291/13, 309 10, 354'19 
candor 10/9, 12/2, 37/19 
care 32/12, 290/3, 306/5 
careful 290/4, 306/6 

Cargill 28/20. 30/13, 43/9, 43/18, 44/1. 45 19. 141/5, 
141/6. 144/8, 161/7. 161/12. 184/17, 18614. 186*17, 
2047, 204/8, 205/5, 205/8, 209/6, 209/9. 209.10. 
209/11, 215/11, 215/12, 215/17, 215/18, 271.11. 274/6, 
274/14, 284/21 
Carondelet 2/3 

case 18/12, 18/14, 20/14, 22/12, 26/4, 28*21. 28/22, 
31/12, 35/10, 36/2, 46/9, 50/19, 52/1, 54/2C. 54*2!. 
55/1. 55 '2, 55/4, 88/7, 106/8, 125/16, 133/17. 139/9, 
141/5, 144/1, 144/9, 146/12, 146/15, 147/12. I48 6, 
1487, 148/21, 150/7, 153/5, 153/6, 153/13. 153/16. 
1553. 155/4, 156/16, 156/17, 161/12, 168.10. 169.12, 
169/15, 178/10, 178/12, 181/14, 187/21, 190 1 8. 
190/20, 196/5, 200/21, 201/2, 201/3, 207/6. 207/8. 
207/9, 207/10, 207/18, 210/2, 211/5, 211/10. 217/13, 
221/6, 224/3, 225/20, 246/6. 252/6, 252/7, 256/15. 
256/18, 259/2. 271/11, 273/3, 274/6, 2797, 279 '9. 
283/15. 283/18, 284/20. 284/21, 284/22, 285*4. 2S5/6. 
292/5, 299/11, 301/13, 304/10, 304/16, 30510. 310/17, 
311/3 

cases 28/20, 83/20, 105/5, 139/11, 139/12. 178/12, 
289/3 

Causewav 209/5 
CC 288/11 
Centennial 321/0 
CEO 1"2'!« 
CERTIFICATE 320/1 

certified 88/19, 89/1, 89/9, 89/13, 314/15, 315/6, 
315/.?-. - . 

certify 320/3 

CFR 234/21, 301/11, 307/21, 308/7, 308/8, 308/18 
cksnce- 6 Oil 3, 60/14. 123/13. 174/21 
Change 126/1 S, 219/17, 2?7/4, 298/18, 321/0 
changed * 24/10, 180/9, 192/2, 297/1 
changes 105/12, 321/0 
characterized 79// 

Charge I'M/12, 194/14, 134/15, 194/17, 194/18. 
,209/16, 211/4, 225/19, 232/*:0, 232/22 
charged 9:/10, 91/12 
Charles 129/3. 129/6 
che<ip 165-1 

Check 96/ 10. 170/11, 216/19, 248/4, 248/5. 321/0 
Checked 45/21, 46/1, 116/15 ? 16/16, 176/6, 212/9. 
240/4 

checking 310/4 
choice 55/15, 251/1 
choices 39/21 

chose 39/3, 39/15, 39/16, 39/liJ, 39/19 
chron 228/15, 228/16 
chronology 93/3 
CIA 76/15 

CIP 206/12, 218/16, 219/1, 219/13, 219/14, 220/4, 
220/5, 220/13, 220/16, 223/7, 252/18, 252/21, 259/16 
CIPVAdditional 249/18 


circumstances 31/4, 53 13. 547. 55 5. 56/6 56'la 

68/11, 156/2. 237/3. 266/17 

Cite 307/17. 310 7, 31013 

Cited 256/15. 263/11, 307.18 

cites 308/6, 308.18 

citing 310/12 

city 257/22 

Civil 1/6. 220/10 

claim 182/10 

claiming 252/5 

claims 80/16, 206/10, 219 10, 219 .:. 220/6, 2207, 
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decisions 39/20, 192/6, 194/20 
declarants 234/18, 267/5 

declaration 11/3. 11/4, 11/7, 11/9. 14/12, 15/4 17/1 
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<?l/2, 192/7, 200/19, 202/17, 203/12, 204/6, 204/8, 
04/11, 204/12, 206/21, 208/10, 208/18, 211/2, 212/6, 
14.0, 226/12, 235/8, 235/14, 235/18, 249/5, 249/7, 
59/13, 283/6, 309/20, 310/21, 314/6, 314/12 

iiscussions 18/13, 19/18, 23/9, 39/21, 110/6, 111/16, 
11/21, 112/5, 114/12, 126/2, 138/7, 139/17, 143/13. 
44/14, 144/20, 146/2. T46/6. 146/8, 146/21, 148/3, 
48/5, 148/17, 148/19, 154/9, 154/22, 186/16, 186/20, 
S7/3, 192/19, 193/8, 195/20, 196/3, 197/17, 200/7, 

.20/19, 223/17., .27.3/20, 230/13, 236/3. 241/15, 245/18, 
45/19, 245/20, 266/8, 275/12, 275/17, 277/20, 279/8, 

= 13/20, 318/9 

{'mast 62/1CG2/19, f3/3, 289/20 
iisgrunOed 13/16, 2ltZ f 26/5. 30/fb, 31/4, 34/11, 
'5.10. 148/22, 163/20, 164/2, |«tJ, UU/14, 171/8, 
7/VK, ISO/3, 182/22, 217/11, 278/ U. 33V20 
Utniissal 267/10, 267/21 

iiynissed 79/21, 79/22, 263/2i, J64/5, 265/1, 304/6, 
•■04/15, 305 '5 
iismissinjr 305/13 

)ISTRFCT 1/1, VI ' ' . 

!i visional 96/7, 9C/13, 97/5. 316/10 

lOCKet 46/14, 46/16, 46/22, 47/1 -47i'i„, 4.717, 

::/18, 47/20, 49/16, 63/14, 70/1*1, 82/13\ 83/5, 

:/10, 33/11, 37/15, 239/il 

iocketing 47/22, 48/2, 63/5, 63/7, 63/9, 63/11, 64/5, 
0/9. 130/20, 131/19, 133/13, 288/22, 303/17 
lockets 82/13 

iocument 7/17, 8/1, 16/11, 16/13, 16/2J, 17/17, 
7/19, 17/20, 18/2, 19/8 , 23/8 , 24/15 , 25/1, 25/2, 25/3, 
5/10, 25/16, 25/19, 42/4, 42/5, 42/8, 42/22, 48/7, 
•8/12, 48/15, 48/18, 48/19, 84/13, 84/15, 90/10, 90/12, 
1/4, 91/19, 94/9, 94/16, 94/20, 95/17, 96/2, 96/17, 
'6/22, 97/8, 97/14, 97/16, 98/4, 106/21, 113/3, 113/7, 
.13/20, 114/2, 115/15, 116/6, 126/9, 128/20, 129/13, 
• 74/17, 198/13, 198/17, 212/15, 212/18, 213/6, 213/7, 


224/S. 224/13. 227/1, 227/4. 227/18. 230/10. 23 1 4 . 
231/5. 231/8. 231/17. 232/16, 233'22. 2397. 240/17. 
243/1. 2447. 244 'II. 246/10. 246/18. 247/1. 2477, 
248/16, 248/17, 250/1, 250/5, 253/4. 256/6. 259/19. 
261/6. 264/1, 267/15, 268/21. 270/18, 273 13. 275/2, 
275/20, 276/6, 284/14. 285,7. 287/6, 287/10. 287/14. 
2887. 290/12, 290/22, 291/16, 306/18, 307/5. 308/2. 
308/5. 316/8, 316/12, 317/16. 317/19 
documentation 318/10 

documents 27/21, 27/22, 32/9, 44/4, 45.14. 49 4. 
497. 77/16, 78/8, 82/5, 82/7, 84/5, 84/18. 115/5, 
120/14, 128/5, 136/18, 136/15, 136/21, 137/6. 137/8. 
158/17, 158/20, 159/12, 233/2. 233/16 236 17. 239/1. 
253/9. 256.7, 251/12, 263/14. 269/12, 277/11. 280/8. 
286/1S. 301/10 

doesn't 50/20, 59/12, 60/1, 131/22, 134 '16. 134 '20. 
189/4. 236/18, 237/], 237/12. 237/16, 237/17, 238'6, 
252.7. 2j2/l3, 278/22. 2V3/12, 305*7. 31 7/1 J 
Dr. Criss 128/9 

draft 35/5, 35/17, 36/2. 36/3. 60/11. 106.3. 113/16, 
113/17, 2W13. 255/12, J02/2 
drafted 301/10 

drafts 34/20, 110/9, 149/15, 261/3 
dramatically 68/9 
Drive V 16," 243/12, 243/15 
drop 220/5, 221/19. 222/22 

during *t2/l, 64/17, *2/16, 99/8, 105/6. 103/8. 122/6, 
126/3, 137/9, 143/2, 153/14, 161/10. 161/11, 175/17. 
186/16. 209/7, 209/11, 209/13. 215/8, 243/19. 244 4. 
259/14. 28i<4. 292/12, 295/8. 314'17 . 
duty 10/9, 10/14, 12/2, 37/19. 205/4 


E-mail 212/22, 218/5. 221/2. 228/6, 228*12. 228 16, 

228/20. 229/2. 229/6, 2297, 2^7/18, 237/21. 238/5 . 

238/9. 242/3, 242/8, 277/14 

E-mails 243/11 

easier 85/5, 151/4 

easiest 246/6 

EASTERN 1/2 

echoed 204/21 

Eckhard 61/8 

Eckstein 18/8, 19/1, 19/4, 21/22, 22/11, 22/17, 233, 
23/9, 25/17, 30/4. 41/19, 43/21. 44/17, 44/18. 44/20, 
59/2, 60/13, 131/12, 132/4, 138/14. 139.0. 139/18. 
140/9, 140/22, 145/3, 145/4, 145/9, 145/12, 1463. 
147/2. 147/12, 150/15, 155/10, 161/22, 163'5. 165,11. 
186/21, 186/22, 187/10, 190/18, 191/15, 192.'$, 194'11, 
194/12, 194/14, 194/16, 199/18. 204/20, 207 3, 209 '14, 
209/16. 211/14, 211/15, 211/16, 213/11, 224*2, 225/18, 
225/21, 243/22, 261/22, 279/8. 2S1/2, 281/6. 303-'4. 
303/5 

Eckstein's 161/17, 181/4 
Eckstein/ 131/10 
editorial 321/0 
education 99/5 
educational 9/15 

effect 34/8 , 56/22, 142/12. 142/15, 164/18. 166/8, 

168.0, 168/7, 225/1, 262/1, 316/3 

effort 143/13. 216/14, 258/2, 284/9, 304/4 

eight 28/4, 104/16, 171/5, 173/8 

Electrical 73/20 

electronically 243/11 

element 163/20, 164/7 

eliminated 39/10 

employe.: 320/11, 320/14 

employe* 18/17, 21/2, 26/5, 30/21, 31/4, 34/1!, 

55/10, 148/22, 163/20, 164/2, 164/3, 164/14, 171/8. , 

177/15, 180/5, 182/22, 217/11, 278/12, 301/70, 320/13 

employees 314/17 

employment UJ.'IS, 164/4 

ene'r^ea *nf/!7, 321/0 

enclo^i 1 2M 

encasing 114/5. 234/2 

enclosure 247/; 2, 287/12 

end 143/11, 147/10, 212/2, 244/6, 258/5, 262/4, 

293/3, 293/4, 295/4, 295/5, 298/4 

ended 294/19, 295/18 

ending 274/5 

engineering 73/20 

ensure 289/3, 321/0 

enter 252/10 

entered 47/14 

entering 289/4 

entry 63/14, 86/6, 86/18 


equal 295/20 
equitable 236/3 
erased 63/11 

Erin 14/15. 1 4/1 S, 15/15. 16 7, 17/12. 22/1. 25/4, 
37/15. 42/6, 46/19. 58/21. 59 2. 61/16. 113 9. 114/5, 
124/U, 127/14, 138/14, 139 6. 146/13. 147/2, 147/11, 
173/13, 174/3, 179/20. 230/3. 235/16. 243 21, 244/9, 
267/21, 269/7, 303/4 
Erin's 127/5 
errata 319/7, 321/0 

error 15/8, 86/16, 216/10. 261/21. 2$$ "2 

errors 11/8 

estimate 95/10 

evening Ui/i 

event 112/: 

events 19/12. 295/13 

evidence 277/9. 27C/22 

exaggeration 281/13 

exam 103/19. 105/1 

examination 1/15, 2/15. 6*3. 6/22. 136 6. 315/14, 
317/3 

examined 6/4 

examiner 117/9, 117/21. 117/22. 121/2. 214/14, 

214/19, 221/12, 221/16 

examiner's .46/11 

exams 79/1 1 , 79/12, 101/10 

excruciating 70" 

excuse 75/8. 89/6, 129/19. 152/22. 2037. 222/14, 
240/22, 273/16 
execute 312/2: 

executed 11 MS. 129/4, 179 '4. 179 h. 179/17, 221/3. 
230/18, 317/16 
execution 286/6, 316/9 
exercise 40/3. 290/3, 306/5 

Exhibit 3/5, 3/6. 3/7, 3/8. 3/9, 3/10. 3 11. 3/12, 3/13, 
3/14, 3/15, 3 16, 3/17, 3/18. 3/19, 3'2C. 3 '21. 3/22. 
4'5, 4/6, 47. 4/8, 4/9, 4/10. 4/11, 412. 4 '13, 4/14, 
4/15, 4/16. 4/17, 4/18, 4/19. 4/20. 4 '21. 4 22. 5/5, 5/6, 
57, 5/8, 5/9, 5/10. 5/11. 5/12. 5/13. 5*14. 5/15. 5/16, 
5 17, 5/18. 8/2. 10/22, 16/14. 42/9. 84 16. 85/3. 86/4, 
90/13, 94/17. 95/ IS. 97/1, 9S 5. 1 13 4. 113*21, 128/21, 
129/2, 129/14. 174/18, 198/18. 212/19. 224 14, 227/5, 
231/9, 232/17, 243/2, 244/12. 246/19. 247/8. 248/15, 
248/18, 250/6. 267/16. 268/22. 270/19. 273/14, 275/21, 
285/8, 287,7, 287/15, 290/13. 291/17. 307/6 
Exhibits 115/6, 120/15. 239/2. 25310. 261/13, 269/13 
existed 53/13, 200/5 
existence 284/22 
expedite 135/11, 139/19 
expensive 163/15 

experience 103/21. 104/1, 104/3, 105 4 

experiences 76/14 

expire 296/17 

expires 320/20 

explanation 264/12, 317/20 

expressed 244/20 

extend 50/20 

extended 1S9/4 

extract 81/11 

extras 84/8 " 


F 


facing 152/4, HS/15 

fact 17/18, 25/6. 102/19, 103/18, 10414. 104/2l, 

107/4, J 14/12, I20'6, 132/17. M3717, '74 197/11, 

215/7, 230/22, 238/7, 240/15. 249/71, 250/21, 255/1-6, 

27S/4, 278/14, 234/13. 289/22. 291/10. 291/12, 231/13, 

295/18, 299/2, 310/?4 

facts 21/3, 55/5, 60/17, 183/13 

factual 17/5. V2 

factually U/8 

fai! 179/14 

fci'cd 10 VI, i0 \ \. 103/18, !04/21. 179/15, 253/1 
fiiiKng 303/14 

failure 254/15. 255/1, 256/11. 256/12. 290/2, 306/4, 
313/21 

Fair 200/1, 236/2 

fall 101/6, 101"!, 103/11, 103/12, 104/18. 105/1, 
105/18, 1067, lOn/9. 109/5, 109/8, 233/6, 272/5, 272/6 
fallen 299/6, 259/7 

false 10/16, 12/9, 12/11, 12/13, 12/14, 12/20, 12/21, 
46/5, 78/21 

Fant 60/13,146/11, 227/2, 230/2 
fast 13/4, 13/10 
fault 132/16 
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faultv-intentiona] 


faulty 103,7 
favor 80/1 

fax 42/20, 174/14. 212/12, 212/22, 214/5. 214/15, 
:i8,'6, 221/2. 223/16, 224/11, 228/6, 228/20. 229/2. 
229/4. 229/6, 229/7, 237/18. 238/9, 242/3. 242/8. 
:44/10. 245/11, 270/22, 271/5, 271/6. 288/10 
Taxed 216'4, 216/5. 31S/18. 315-19 
faxes 218/5, 228/12, 228/16, 237/21, 238/5. 277/14 
February 14/10. 14/15, 14/19, 15/1, 15/15. 16/1. 
16/8. 17/11, 17/15, 18/3, 25/3. 25/11, 25/14, 26/15, 
^9/14. 30/1, 30/4, 30/14, 32/11, 32/17, 33/11, 33/1S, 
37/3. 37/4, 37/7, 37/12, 37/13, 40/16, 40/17, 41/19. 
42", 43/20, 44/15, 46/10. 46/20, 48/21, 49/12, 50/2, 
50/12. 51/4, 51,7, 51/9, 51/10. 53/3, 54/1, 54/2, 55/18, 

I 55/22. 56/5, 57/12. 58/21, 59/13, 59/17, 59/21, 61/15, 
63/15, 64/5, 70/S, 70/15, 72/13. 119/9, 121/4, 122/12, 

! 123/8, 124/12. 125/11, 126/4, 127/5, 127/15, 133/14. 
134/5, 13S/19, 139/2, 139/4, 152/3. 152/5, 152/10, 
152/11. 152/21, 1530, 153/8, 153/14, 153/17, 153/18, 
155/14, 155/19, 157/14, 157/17, 157/21, 158/9, 159,7, 
160/10, 160/15, 161/5, 164/18, 165/8, 166,7, 166/8, 
166/14. 166/19, 166/21, 166/22, 167/3, 167/14, 168/8, 
168/10, 169/18, 170/1, 170/5, 174,7, 174/10/ 174/13, 
175/12, 175/22, 176/12. 179/1, 179/12, 183/13, 183/20, 
199/10. 199/11, 199/12, 199/15, 204/19, 254/8, 254/15, 
254/17, 255/2, 256/9, 256/12, 257/19, 258/5, 279/12. 
280/19. 281/1, 281/2, 281/5. 283.7, 286/14, 294/16. 
294/19. 294/21, 295/6, 295/10. 295/15, 295/22. 296M, 
296/6, 296/1 S, 296/20, 297/14, 298/17, 302/11*. 303/19, 
3*0/22. 311/9, 312/1, 312/5, 312/11, 313/6. 313/20 
fee 141/5, 141/6, 141/9, 141/20. 142/3, 142/4. 142/5, 
.142/9, 142/18, 143/11, 144/8, 145/5, 145/21, 181/20, 
182/5, 216/13, 217/1, 224/4, 224/7, 235/2, 235/6, 
235/7, 235/11, 235/12, 235/22, 272/4, 284/20 
fees 163/14 
feet 47/n 
fifth 264/12 
fight 77/22 
figure 85/5 

file 14/12, 14/17, 17/9, 27/20, 36/12, 36/20, 43/10. 
45/5, 45/6. 45,7. 45/8, 45/19. 50/12. 54/9, 61/12. 
61/14, 61/16, 61/17, 61/19, 62/9, 62/10, 64/21, 64/22, 
65/3, 65/5, 77/9, 77/17, 78/6, 80/22. 81/1. 81/4. 81/6. 
81/11. 81/17, 81/21, 82/5, 83/15. 83/22, 84/7, 87/13. 
107/12. 113/1, 114/18, 114/20. 121/5. 121/21, 122/4, 
122/10, 122/13, 122/14, 122/22, 123/4, 123/10. 124.7. 
124/13, 124/17, 125/15, 149/14, 153/18, 159/17, 
159/20, 159/21, 164/14, 167/11, 167/12, 167/13, 168/9, 
175/3. 179/13, 192/15, 192/16. 196/21, 206/7, 206/8. 
213/11. 2 IS/15, 220/3, 220/4. 221/21, 222/1, 222/2. 
222/3. 223/4, 223/7, 234/16, 250/22, 254/6, 254/15. 
255/12, 256/3. 256/22. 257/3. 257,7, 274/18, 285/17, 
291/9. 291/11, 291/14. 302/2, 302/20 
| filed 18/16, 37/20, 50/11, 50/14, 51/2, 51/7, 77/13, 
78/3, 7S/4, 78,7, 78/22, 79/16, 87/21, 93/16. 96/14. 
110/2. 112/2. 113/14, 114/6, 115/9, 121/8, 133/16, 
133/22. 150/6. 150/9, 152/11, 155/21, 156/10, 165/1, 
165/8. 167/4/178/16, 236/11. 246/13, 246/15. 247/15. 
247/18. 253/16. 254/9, 257/20, 258/19. 258/20. 258/21, 
261/4. 262/22, 264/20, 269/4, 274/9, 274/12, 274/22, 
275/1, 275/6, 275/10, 278/11, 284/11, 287/4, 287/18, 
290/16. 291/3. 297/8, 298/11. 299/11, 302/13, 302/16, 
304/3. 304,7, 304/17, 304/19, 304/22 
files 28/1, 28/13, 28/14, 28/I7 v 28/19, 28/22, 29/4, 
29/6, 29/9. 29/14, 43/2, 43/S, 44/6 . 44/11, 45/13, 
52/14, 65/9, 71/18, 71/22, 72/5.72/9, 82/2, 89,7, 
89/11. 94/3..95i14 ( .lU/il, 111/14, 122/2, 136/22, 
149/8, 149/J2-, 179/2, 179/4, 213/12, 228/15, 228/16, 
245/S, 255/6. 257/4, 286/14, 286/161 291/5, 314/20 
filing 21/6, 30/15, 37/13, 40/7, .49/13, 50/2, 57/3, 
57/6, 79/15. 94/10, li0/7,' 1 11/^.1 14/1 1, 118/20, 
'119/12, 1*2.3,19, 124/1, -125/12, 134/5, 148/21, 
j 156/8, 162/6,-164/8, 164/18, 168/8, J69/17, 170/13, 
170/18, 177/15, 180/5; 222/18,-234/15, 234/20, 239/16, 
245/22, 246/4, 254/16, 266/l % 266/3/266/4. 269/9. 
279/12. 297/9, 297/21, 298/6, 29S/i. .298/20. 299/4, 
299/S, 299/12, 301/2. 301/6, 301/11, 308/8, 309/8. 
311/4, 313/18 

filings 69/18, 69/20, 111/22, £73/> . 
financially 320/14 

find 28/6, 36/14, 52/13, 69/12, 82/3, 124,7, 160/19, 
175/7, 180/12, 214/21, 217/18, 243/13, 308/17, 316/5, 
321/0 

Fine 67/10, 85/8, 88/10. 90/1, 116/11, 175/4, 291/15, 
303/20 

finger 24/6 
finish 20/9 


finished 6/14. 123/3 
Finnegan 73,4, 76/14 

firm 8/10, 8/18, 73M, 75-4, 75/6. 94 3, 9515. 234/12 
firm's 75/16 

five 9/4. 28/16, 75/17. 76 10. 77/9. 84.3. 19118 

five-minute 135/13 

fix 158/18, 161/1 

fixed 235/11, 235/13 

flew 215/10 

focused 144/12 

focusing 280/13 

Follow 40,7, 267/13 

followrthrough 17/13 

followed 165/18, 277/1. 277/3, 277,7 

follows 6/5, 136/5 

fooled 60/19 

foot 62/18, 62/19, 63/3, 130/20, 131/20, 13312, 

134/20, 289/20, 303/16 

force 55/5 

foreseeable 313/17 

form 281/11, 321/0 

formal 83.19 

forwarded *90/17, 316.9. 317/19, 317/2C. 317/21 

found 15/10. 82/2, 104/18. 238/17 

foundations 17/5 

four 9/3, 41/3, 75/17. 76'10. 230/11 

fourth- 276/11, 310/10, 31011 

frame .84/3 

free 74/20 

Freeman 145/V. 145M. 145/10, .145/11. 145*22, 
185/3, 185/4, 185/5, 1S6'S, 186/10, 191/8. 216*1, 216/2 
Friday 18/19, 185/18. 186/1, 186/4. 240*;. 240.3. 
315/20 

friends 208/5 

frustration 244/20 

Furtherance 227/10, 24018, 241/; 

fury 237/7 

futile 258/2 

future 161/13 

F\VC 220/4 


game 204/19 

games 67/7, 282/18 

George 73/16, 76/20 

grace 297/9 

grade 79/12 

grading 79/10 

graduate 103/9 

graduated 103/14 

granted 308/10, 309/10. 309/18 

grew 75/7 

grounds 309/13 

guess 18/22, 44/3, 85/2, 88/5, 147/5, 191/10. 230/4, 

248/1, 314/21 

guesstimate 29/19 

guidelines 90/7, 90/16. 91/17, 92,7 


H 


half 29/22, 73,7, 146/1, 203/22, 228/12, 293.10 

hall 257/22 

hand 65/6, 65/8, 65/12 

handed 213/6, 314/14 

handle 105/22, 210/13, 234/6 

handled 95/21, 101/16 

handles 97/13 

handling 96/5, 210/1. 210/2, 210/3, 233/1 
hands 55/15, 156/16, 280/5, 311/6 
handwriting 319/6, 321/0 
Hang- 306/14 

happy 45/11, 89/8, 89/J8, 28S/2 
hard 140/7, 243/12, 243/15 
head 280/4, 312/10 
held 250/21 

help 149/10, 158/22, 164/10, 176/10 , 291/6 
HENRI 2/7, 292/4 

hesitate 137/2, 137/16, 321/0 • - 

high 193/19 

higher 189/16 

Hinnenkamp 1/17, 320/2 

hired 99/11,99/13 

history 6/10, 114/19 

hold 127/19, 171/12, 171/17, 190/9, 190,10, 190/13, 
190/16, 190/19, 192/3. 196/8, 196/14, 197/5, 200/20, 


211/12, 214/2. 283/4 
holder 189/3 
holding 47/S. 196/11 
Holiday 1/15 

home 141/1, 143/6. 143,7, 14310 
hookup 311/18 
hostile 170/14, 170/21 
hostility 208/6 
hour 203/22, 204/16 
hourly 236/7, 236/8 

hours 74/17, 74/18, 91/14. 20312. 204/17 
house 224/3 

hundred 28/16. 29/12. 29/17 
hung %i45/9 
HUTCHINSON 2/2 


idea 28/9 . 208/21, 243/17 , 24318 
Identification 3/3, 4.3. 5/3, 7/18. 8.3, 16/3, 16/1S, 
4275, 42/10, *4/17, 90/11, 90/14. 94/9, 94. 18, 95/19, 
96/3, 97/2, 97/9, 98/6, 106/22, 113/5. 113/8, 113/22, 
114/3, 115/7, 115/16, 120/8, 12016, 128/22, 129/15, 
174/12, 174/19, 198/14. 198/19. 212/16, 212/20, 224/9, 
224/15, 227/6, 231/5, 231/10, 231.18. 232.18, 234/1, 
239/3 . 240/18 , 243/3 , 244/13 , 24611, 240.20, 247/4, 
247/9, 248/19, 250/3, 250,7, 25311, 261.7. 261/14, 
264/2, 267/17,. 269/1, 269/14, 27030, 271/20, 273/15, 
275/3 , 275/22,. 284/15 , 285/9 , 286.32. 287/8, 287/16. 
288/8, 290/14. 291/1, 291/18.' 306.19. 307.7 
identified 138/9, 138/10, 244,-8. 276,7 
identify 131/11, 160/13 
III 2/7 
illegal 78/18 
imagine 151/16, 151/17 
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69/21, 76/15, 76/20, 78/11, 78/13, 78/15, 94/2, 101/9 
103/5, 103/16, 103/20, 108/8, 109/15, 109/16, \WU 
114/17, 118/16, 120/2, 130/9, 138/16, 147/6, 154/1 ' 
165/2, 165/4, 170/5, 177/7, 179/16, 181/18, I8I/22! 
182/2, 183/6, 183/12, 191/19, 193/4, 193/5, 197/1 
201/20, 206/5, 216/6, 218/4, 222/17, 227/22, 232/5 
232/20, 233/6, 235/11, 237/4, 238/12, 242/16, 246/5 < 
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260/10, 260/11, 260/14, 263/13, 276/3. 282/6. 282/8 
296/22 

pointed 23/20, 24/3. 276/21, 289/16 
pointing 24/17, 47/4 

policy 88/13, 314/14, 314/19, 315/6, 315/10. 315/12 
portion 145/21, 189/7, 307/2 
.portions 308/13 

position 55/6, 178/18, 183/10, 207/21 
positions 147/14 
possession 11/6, 19/8, 137/6 
possibility 152/17, 183/5. 183/7 
-possible 32/2, 43/19, 51/8, 118/17, 148/10, 170/6 
188/2, 228/19, 228/21 
potential 30/1, 31/22, 44/16 
power 97/10, 108/9. 108/12, 108/16, 108/22 
practice 74/5, 74/12, 74/22, 79/8, 99/1,99/2 101/7 
104/3 

practicing 10/8, 74/11,74/14,74/21, 75/9, 93/3 " 
103/22 * 
practitioner 93/12 
predate 273/1 

preparation 112/18, 233/2, 291/21 
prepare 34/20, 35/5, 3S/17, 36/1, 55/10, 91/6 
105/11, 159/13. 164/14, 171/8, 171/15, 233/16, 259/11 
prepared 8/14, 11/4, 14/11, 14/16, 15/4. 26/7, 36/3 
60/10. 60/16, 83/14, 90/16, 91/9, 91/16, 917 105/12 
124/4. 129/11, 234/3, 234/8. 234/13. 265/7, 271/21 * 
299/22, 316/20, 318/10 

preparing 34/1, 61/5. 90/6, 108/20. 109/19 136/9 

30?/'?' 160/U m/2U 2I7/I8, 23V22 ' " 8;i ** UQf ** 

preposterous 24/9 

president 265/13, 305/11 

pretty 39/10, 105/20, 150/15 

prevail 204/22 

primary 107/8, 107/11 

print 83/10 

priorities 82/22 

priority 251/19, 251/21. 252/6, 260/8, 260/9 
problem 18/16, 50/20, 50/22, 51/1, 63/6, 63/9. 116/7 

317/r* 125/19, I2S/2 °* 14S/16, 151/1 ' 160;2 °* 26S/17 »' 

problems 137/15, 274/5, 31 7/1 1 

Procedure 31/6, 32/14, 34/19, 34/21. 50/13, 165/1, 

procedures 21/1. 21/4. 21/5. 55/11, 167/18, 210/16 
310/13. 321/0 

proceed 20/21. 21/1, 21/7, 21/8, 31/8, 32/13 34/14 
35/1, 35/2, 55/9, 69/15. 71/12, 149/18. 156/13,' 164/1 ' 
169/14. 171/10. 180/8. 180/9, 183/4, 195/13, 200/21 
204/22, 206/11, 207/1, 207/14, 249/10, 250/17 25lA 
251/10, 251/12, 251/22, 252/1, 260/5, 260/13, 301/22* 
proceeded 259/11 

proceeding 78/2, 78/6, 79/3, 138/15. 169,7. 234/14 

245/21, 257/12. 259/22. 282/14 

proceedings 77/4. 80/6, 80/11, 80/14 

process 25/18, 27/19, 105/13, 164/15, 219/1, 231/21 

3MJ/15* 30?/3 * 308/14, 308/,9 > 309/I0 » 309/ H. 3.10/14*, 

processing 210/17, 321/0 

produce 45/14, 89/6 

produced 15/12, 43/1, 45/4, 84/19, 87/5. 88/17, 
88/19, 96/19, 137/9, 137/12, 213/21. 227/18, 228/8, 
245/7, 271/19. 280/8, 291/5, 291/9 
production 43/1, 227/18 

professional 8/5, 75/18, 76/8, 77/4, 80/12, 86/11 

professionally 76/22 

Professor 76/19 

profile 75/16 ■ 

progress' 317/8 

project 82/18 

projection 296/10 

projects 105/8 

prolonged 310/20 

pronouns 283/17 

proof 228/5 

property 90/7, 91/17, 92/6, 92/9, 92/18. 210/3 

210/4. 210/13, 210/14, 225/20 

pros 226/14, 226/17 

prosecute 93/9. 119/4. 223/1 

prosecuted 119/7, 272/6 

prosecuting 98/2, 258/22 

prosecution 81/19, 97/5, 101/16, 106/17, 107/12, 

118/21, 120/3, 233/13, 251/11, 272/3, 278/6, 278/17, 

279/1, 281/10, 283/10. 283/21, 298/1, 311/2 

protection 92/5, 292/13, 292/19, 293/12, 295/10 

296/6, 296/10, 296/13, 296/14, 297/2, 297/21. 298/4 ' 


298/17, 299/1, 299/9, 299/10 

provide 64/13, 91/20, 137/13, 308.3 

provision 182/7, 216/16, 298/10, 310/8 

provisions 234/21, 307/18, 308/6 

prudent 66/3, 66/6 , 66/7, 66/9, 66.14, 66*18 67.3 

67/5, 67/12, 290/4, 306/6 

PTO 10/8, 10/13, 10/17, 11/12, 11/20 57.- 6913 
253/14,259/11, 270/7. 276/4,278/4,279/16 284/4 
286/9. 286/11, 288/11, 288/21. 289/16, 289/22 300/16 
302/17. 303/14, 306/9, 306/20 • 
PTO's 299/18, 302/6, 306/3 
Public 1/18, 320/1, 320/18 
pull 87/7. 308/16 
purging 82/4, 82/7 

purpose 20/4, 36/19, 161/5, 161/6, 161/9 170~» 

184/16, 186/13, 187/13. 203/5. 235/9, 236/16 3^1/0 

purposes 6/18, 161/9 

pursue 52/2, 165/16, 258/13, 277/5 

pursued 77/21, 121/13 

pushing 190/18, 196/4 

put 55/13, .63/18 , 63/20 , 64/1, 80/22 , 81/1 8l-> 
81/3, 81/5. 83/15; 122/5," 128/12, 141/17, 141.20*' 
156/14. 159/9, 168/17, 208/9, 216.3, 221/1 23115 
235/9, 236/4, 257/4, 280/4, 3 1 2/1 4 r 3 12/15* ■ * 
puts -293/12 


quantify 74/16 ' 

question 7/10, 7/12, 10/10, 24/14, 25/9 3514 35*15 

35/16,35/17, 38/3,38/5, 38/14,45/2,49/11 ' * 

53/5, 53/7, 53/17, 54/11, 54/13, 54/18, 54/19 "tt/T 

67/2, 116/9, 126/18, 127,7, 127/31, 131.2 UUfi "* 

131/22, 132/6, 134/12, 138/3, 153/5, 158.7, 173 V 

194/22. 228/17, 241/8, 243/4, 261/18, 262,3, 2617' 

262/12, 272/18. 274/3. 278/19, 279/20, 280,13 281/T 

281/18 , 283/1, 283/5 , 283/18 , 298/14 , 299/3 3081 " 

310/19, 311/17, 311/18, 311/19, 313.3, 315,16 

questionable 51/2 

questioned 289/2 

questions 7/9, 9/7, 137/2, 321/0 

queued 199/12 

quick 8/7 

quickie 212/12 

quote 216/20 

quoting 44/19, 235/2, 290/1 


R 


radio 272/10 " ' 

raised 117/21, 117/22 
ran 189/13 
re 256/16 
reached 17/2 
react 168/18 

read 6/19, 8/6. 9/9. 9/10. 13/13, 53/6. 53/10. 76/16 
116/18, 123/13. 123/14, 134/12, 134/IS 13420 
135/11, 137/19, 137/21, 138/1, 138/2, 151/4, 153/4, 
174/16, 179/16, 256/18. 263/15, 276/18, 30122 307/1 
319/3, 321/0 
reading 262/2, 285/3 

realization 59/6, 59.7, 59/10, 126/19 V7.Z2 
reask 38/5, 299/3 

reason 20/19, 58/9, 88/18,102/22,116/19 P5/17 
126/11, 130/22, 134/4, 137/2, 200/21, 200/22, 208/1,' 
216/7. 221/7. 221/9, 264/7, 271/13, 271/14, 273/9, 
274/3, 281/20, 282/6, 284/1, 303/21, 305/13, 313/18 ■ 
Reasonable 67/14, 67/15, 68/13, 152/17 
reasons 116/15, 117/13, 126/11, 127/1, 255-19. 
273/17. 273/18, 303/14, 303/22, 304/1 
recall 17/16, 17/18, 19/3. 22/2, 22/10, 22/14 24,20 
25/15, 26/;, 26/10, 26/12, 27/2, 27/18, 30/5. 30/17, 
30/18, 30/19, 31/19, 32/7, 33/5, 33/8, 33/19 34/12 
34/ V, 35/1, 3fi/9, 36/10, 36/17, 40/9. 40/19, 41/7.' 
41/8, 41/17, 42/13. 44/17, 45/22, 51/15, 51/19 52/7 
52/10, 52/17, 52/18, 52/19. 52/21, 52/22, 54/16, 54/17, 
54/19, 55/4, 56/1, 56/2, 56/3. 56/9, 56/10, 56.11 
56/12, 56/18, 56/19, 56/20, 61/20. 61/21, 61.22 62/4 
63/22, 64/22, 69/2, 69/20, 69/21, 71/15, 72/14, 72/15 ! 
74/2, 91/18, 91/21. 91/22, 92/1, 92/20, 93/1 93,2 
102/4, 103/15, 109/6, 109/9, 110/3. 110/6. 110/8,' 
110/9, 110/12, 110/13, 110/16, 110/20, 111/3, 111/5, 
111/10, 111/13, 111/19, 112/11, 112/14, 112/15 
U2/16, 112/17, 112/19, 113/14, 113/15, 113/17* 114/7. 
114/9, 114/10. 114/15, 114/17, 123/18, 124/8, 124/9. 
125/13, 125/14, 126/5, 130/8, 134/17, 139/5. 139/6, 


139/8, 140/17, 140/19, 140/21, 141/12, 141/13. 141/14 
141/18, 141/19, 142/6, 142/12, 142/13. 142/14 143/5 * 
143/9, 144/5, 144/6, 144/16, 144/17, 144/18, 146/4 * 
146/5. 146/8, 146/10, 144/12, 14*/14. 146/17, 146/18. 
146/19. 147/6. 147/8. 148/2. 148/4, 148/19, 149/5 
151/11, 154/13. 154/15, 157/10, 158/9. 158/14, 158/21 
159/12, 160/3. 160/5. 160/6, 160/19. 161/3, 161/15 * 
162/3, 162/22, 163/10, 163/12, 163/17, 164/16. 164/20 
165/4, 165/11, 165/12, 166/1, 167/4, 16S/6, 169/20 * 
169/21. 169/22, 170/11. 171/21, 17272, 172/9, 173/16 
173/17, 173/22, 174/2, 174/3, 174/5, 175/5, 175/9 ' 
175/11, 176/5, 176/7, 179/19, 179/21, 180/2, 180/3 
180/4. 180,7. 180/14. 181/6, 181/18. 185/20. 186/4* 
186/21, 187/5, 187/6, 187/16, 191/6, 191/9 191/lT 
191/13, 192/9, 192/17, 193/4, 195/17, 195/18, 196/2 
197/15, 198/10, 200/15, 200/17, 200/18, 201/15 
202/14, 202/15, 202/21, 206/20, 207/15, 207/17* 
208/17, 208/19. 211/1, 215/20, 222/4, 222/5, 222/10 
223/19, 223/20, 223/22, 224/17, 225/7, 225/8, 226/1* 
226/12, 226/14, 226/16, 226/20, 229/10, 229/22. 230/9 
230/11, 235/15, 235/18. 237/19, 237/20. 237/21, 238/9* 
238/11, 238/14, 238/15, 240/10, 240/13, 240/14 
241/15, 241/18, 241/20, 242/4, 242/9, 242/10, 2*42/14 
242/16 , 243/10, 244/1, 244/6, 244/15, 244/17, 244/18* 
245/16, 245/19, 245/20, 248/21, 249/2, 249/5, 249/7 * 
249/8, 249/12, 249/14, 249/15, 250/9, 251/2, 255/11* 
257/1, 257/14, 257/16 , 260/4 . 260/5, 260/21 261/2 * 
263/16. 263/17. 266/7. 266/8, 266/10, 266/18, 266/20 
267/4, 267/6. 274/18, 275/16, 275/17, 278/3. 281/3 * ' 
285/12. 285/20, 287/22. 288/1. 289/8. 289/9, 289/10 
289/11, 289/13, 289/15, 290/7, 291/4. 291/6. 301/1 * ' 
301/9, 303/1, 303/2. 303/7, 303/12. 313/12. 313/14* 
313/17, 313/19, 314/4, 314/6 
recalled 41/1, 41/6, 205/15 
recalling 40/16 
recalls 238/5 
receive 245/4. 245/5 

received 101/19. 150/15, 157/6, 183/21, 183/22, 

184/5. 202/19. 225/13. 239/19, 239/21, 244/19, 245/9. 

248/1. 267/10. 286/21. 287/2, 287/18, 288/14, 288/17 

receiving 42/13, 167/5. 167/6. 224/17, 244/15. 245/3 

248/21, 249/2, 285/12 

recess 40/13, 85/22, 183/17, 261/16 

recessed 135/16 

recollection 9/14, 15/20, 21/10, 22/15. 22/21 23/1 
23/2, 23/16, 25/5, 26/3, 32/13, 33/6, 41/18. 41/20 * 
41/21, 44/14 , 49/1, 49/2 , 49/11, 49/14 , 49/15 , 51/16 
52/15, 53/1. 57/5, 62/7. 69/3, 71/10. 82/4, 91/15, 94/6. 
96/4, 101/2, 102/3, 102/7, 110/4, 111/7, 111/15, 112/8. 
112/20,. 112/21, 113/1, 113/11. 115/1, 134/3, 150/20, 
151/3, 151/6, 162/19. 163/15. 166/18, 175/8. 175/16. 
221/14, 229/1, 229/11, 229/13. 229/18. 241/11. 242/6. 

283/12* 249 ' 1 ' 249/4, 249/I6? 249/191 263/12 * 283/U ' 

recollections 245/17 

recommendation 205/1 1 

recommendations 209/21 

recommended 268/9, 268/13 

reconsider 212/7 

reconsideration 268/3, 290/19, 291/24 
reconstruct 46/14, 286/13, 289/11 
reconstructed 61/1 
reconstruction 14/20, 286/15 
reconvene 135/16 

record 53/10, 113/12, 116/18, 130/3, 130/4, 135/14. 
214/3, 228/14, 261/18, 269/15, 279/18, 280/3, 284/19. 
290/1, 314/9, 314/10, 314/12. 314/13, 320/9 
records 33/22, 71/17, 84/1, 84/22, 85/10, 85/16. 
96/20, 159/16, 160/9, 160/10, 236/8 
reduced 320/7 

reference 135/9, 230/7, 308/18, 309/8 
references 44/16, 214/13 
refiling 50/18, 248/13 
reflect 76/16, 314/1 3,, 3 16/1 7 
reflected 178/22 
reflection 319/9 

refresh 60/17, 62/7, 96/4, 111/14. 113/1, 158/22. 
241/11, 249/18 

refreshed 15/20, 16/22. 23/1, 25/21, 37/2, 44/14, 
48/21, 49/3, 69/3 

refreshes 23/8, 25/5, 25/16, 222/17 
refreshing 32/9, 32/10, 58/20 
refusal 276/17, 278/5, 278/16, 278/22, 281/8, 283/8, 
283/19,311/1,312/2. 312/6,312/12 
refused 127/20, 254/3 
refusing 31 1/8 
Regaud 95/22 
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rejected 115/11, 115/17, 115/19. 276/4, 288/5, 
300/16, 305/17 

relate 45/18, 47/8, 85/17, 220/1 
related 55/17, 56/4, 96/7, 215/11. 215/12. 215/13, 
:i5/16, 215/17, 215/18, 238/10, 242/18. 267/4, 272/10, 
274/13, 320/10 

relates 47/10, 47/11, 167/16, 184/17, 208/10, 307/2 
relation 290/5, 306/7 
relationship 251/20, 271/10, 274/5, 274/13 
relative 320/13 

relied 99/21, 160/9, 182/17, 310/14 
relief 290/17 
rely 83/4 

relying 19/19, 69/16 
remained 107/8 
remaining 276/22 

remember 23/5, 23/6, 23/11, 23/13, 43/19, 124/6, 
'27/17, 130/6, 130/8, 138/21, 139/1, 139*, 140/7, 
140/9, 140/11, 140/13, 140/22, 142/7, 142/8, 147/4, 
147/5, 148/4, 151/18, 151/19, 151/20, 152/1, 176/5, 
176/7, 187/9, 194/4, 199/14, 204/18, 208/3, 209/13. 
125/17, 226/4, 226/5, 228/1, 229/20, 230/5, 231/7, 
244/5, 250/4, 263/12, 309/11, 314/2, 315/16. 315/20 
remembered 48/Z2 
remind 192/15, 193/3, 236/21 
reminded 47/21, 48/1 
reminder 218/2, 218/7 
remove 57/18, 57/19, 205/20, 208/11 
-emoved 58/15, 125/15, 206/16 
-emoving 205/13, 208/21 
endercd 86/12, 236/2 

renewed 269/4, 269/7, 269/9, 270/7, 290/19, 291/22, 
309/1 1 

rephrase 7/11 
*eply 258/16, 280/1 
Reporter 24/12, 53/10 

epresentation 39/8, 50/17, 95/3, 139/13, 206/14, 
:70/10, 273/10, 274/14, 276/2 

^presentations 21/9, 55/9, 61/2, 71/12, 78/12, 
:49/19, 156/14, 178/20, 205/16, 208.3, 209/15 
-epresentative 305/11 

epresented 15/6, 55/12, 102/20, 269/22 

epresenting 284/20, 285/4, 285/6 

equest 14/18, 45/8, 92/7, 160/14, 204/5, 268/3. 
'90/19, 291/22 

equested 43/8, 92/4, 284/7, 314/17 
equesting 226/10 
equire 21/1 

equired 34/17, 108/3, 115/22, 116/8, 149/1, 164/9, 
46*7, 250/19, 251/9, 266/17, 301/20 
equirement 164/8, 308/8, 309/14 
equires 305/7 

esearch 166/2, 166/3, 215/1, 233/15, 265/8, 265/10, 
.66/11, 266/12, 266/14, 266/15, 266/19, 266/20 
esign 271/16 
esignation 270/14 
esigned 271/8, 271/13 

espect 133/14, 133/19, 139/4, 147/21, 205/5, 205/8, 
:06/13, 267/1, 273/3, 277/20, 289/20, 317/5 
espond 33/14, 38/19, 55/6, 105/10, 122/18, 150/11, 
:S2/21, 171/11, 226/8, 303/15 
esponded 14/18, 32/11, 117/21, 118/1, 229/17 
esponding 46/10, 130/6, 139/7, 242/1, 290/6, 306/7 
esponds 240/21 

esponse 14/18, 17/15, 18/3, 63/14, 87/20, 92/7, 
03/13, 109/11, 109/19, 110/10, 110/13, 111/8, 112/18 
15/9, 117/10, 117/16, 118/8, 118/12, 118/14, 121/5, 
21/8, 122/7, 122/20, 124/11, 127/5, 130/12, 130/18, 
31/17, 131/19, 132/6, 135/7, 150/6, 153/18, 157/7, 
70/12, 172/13, 189/15, 197/4, 197/19, 198/8, 209/2,* 
:09/22, 225/9, 228/20, 231/19, 239/5, 241/1, 241/7, 
:42/4, 242/12, 242/13, 242/21, 243/3, 254/16, 2t6/2 ( 
: 67/1 4, 299/17, 299/20, 299/22, 3C0/4, 300/18, 332/5, 
; 02/S. 307/10. 302/13, 302/16, 302/20 
esponse:; 105/11, 133/9, 134/10, 135/5, 158/1C, 
59/14, 160/2, 184/3 

esponsibility 97/4, 107/12, 109/18, 125/18, 143/22, 
99/19 

esponsible 14/9, 45/13, 98/2, 107/20, 107/21, 
09/21, 122/14, 268/19, 302/7, 304/4 
esporisive 118/2, 119/16 
est 1S7/I2 
estore 47/14 

esult 26/15, 118/20, 165/13, 166/6, 206/21, 230/13, 
30/15, 254/12, 254/14, 271/9, 296/5, 298/18 
esults 69/10 

-esume 8/5, 8/10, 75/15, 103/16 


resumed 136/5. 136/6 

retain 30/12, 88/14 

retained 90/3. 93/8, 161/14 

retainer 92/19. 250/18. 250/20. 25 1/3. 260/5 

return 45/1, 244/21. 321/0 

returned 44/22. 157/19, 162/2. 162/14. 185*19. 

244/22. 321/0 

RELTER 2/3 

review 60/14, 64/20, 64/::, 72/9, 105 II. 106 6. 
106/12, 106/14, 1 10/2, 136/21, 159/13, 160 1. 174 21. 
218/3, 218/8, 258/10, 259/1. 287/19, 289*3. 2897, 321/0 
reviewed 14/12. 61/12. 61/17. 65/2, 72*5. S3"::. 
136/19, 137/1, 137/6, 137/8. 137/11. 149 8. 28514. 
285/16, 285/19, 288/18 

reviewing 82/1, 110/9, 114/20, 117/18. 136 IS, 
160/7, 213/2, 214/8, 214/17, 321/C 

revise 

revivablc 207/10 

revival 133/1, 141/2, 141/15, 141/21, 1421. 143 13. 
190/6, 195/14, 203/6, 203.7. 216/14, 216 22, 217*1, 
217/6. 218/13, 230/15, 259/22, 304/4 
revive 36/20. 37/21'. 38/15. 54/3. 54/21. ££'4. 154/17. 
156/22, 165/1, 165/7, 169/12. 169/14. 177/18. 178 2. 
181/20, 190/18, 200/21, 20173. 206/6. 2i;/lC. 21612. 
220/3, 221/21. 222/21, 225/10, 24/. '6. 25 2. ~. 25222. 
254/19, 279/6, 284/9, 304/2, 304/22, 303 9. 309 V 
309/12, 313/18 . 

revived 55/20, 56/8, 56/17, 145/6, 148'S. 155 j. 
187/22, 183/1, ISS/3, 190/1. 190/4. 194 5. 194 6, 
194.7, 194/8, 194 '9, 196/5, 206/5. 207/6. 2C7.*S. 211/5. 
211/6, 211/7, 218/18, 218/21, 223/6, 250*35. 251/5. 
251/8, 251/12, 259/7, 279/8. 279/10, 292*S. 2922C. 
294,7, 304/10, 306/20, 310/17, 314/1 
reviving 139/4, 148/20, 153/4, 153,7, 182 6. 206*3, 
224/3 

right-hand 321/0 

rights 52/1, 67/17, 92/9, 188/17, 19619. 201/5. 

205/1, 205/8. 205/10 

risk 169/9, 169/16. 254/12. 233/15 

RMR I/IT 

Robert 317/18 

Rockville 8/16. 8/17 

role 125/10. 125/13 

Ronald 128/7 

room 122/4, 123/5 

Rouquctte 26S/4. 317/18 

route 34/11, 35/2, 124/10. 149/18. 171 7 . 246 6 
routes 111/17 
routine 245/1 

Rule 21/5, 31/6, 148/22. 149/1, 149/16. 182/8. 305/6. 
3057 

ruled 80/1 

rules 153/4, 153/11, 216/18. 216/20, 258/8 
ruling 257/18. 257/20. 309/15 
rush 13/5 

rushing 237/5, 237/6 


safe 150/8, 152/10, 152/19, 152/20, 153/3. 188 15, 
196/19. 201/21, 2C7/8. 237/7, 254/10 
sample 249/22 
San 108/2 

Sanconix 28/22, 29/1, 260/9 

Sanderford 14 'I I, 17/11, 1C/21, 29/3, 29,22. 30,3 , 
31/3, 46/20, 58/11/121/12, 127/15, 133/14, 139/18, 
146/9, 147.0, 147/1?., 151/18, 163/6. 171/?, 17212. 
186/22, 207/3, 20// J 7, 208/4, 210/9, 211/14, 21115, 
230/2, 235/17, 243/21, 2«?/3, 2C.3/5. 265/13, 28K5, 
301/21, 302/20, 303/6. 318/8 
Sanderford *s . 196/13, 2U£/i5, 209/ * 4 
Saturday 175 -'13, 185/!°, ISS/i, 136/2, 185/3 
saw 20/16, 124/11, 7?4.*:7 t 125/'*, 125/19. 127/14, 
156/17, 179/12, 312/16, 312/17 
scenarios 224/20, 22;7!4 
schedule 83/3 

SChco! 73/3, 100/6, 100/9, 100/12, 103/8, 103/14 
scrap 28/1 
screw 134/6 

scrtwed 14/22, 124/15, 132/14, 133/10, 133/11, 
133/18 

search 29/4, 87/17, 88/6 
searched 28/10, 28/12, 28/13, 28/17, 87/12 
second 94/8, 94/13, 102/10, 102/11, 131/6, 1321, 
157/3, 186/9, 186/11, 188/16, 192/14, 193/2, 214*2, 
216/11, 218/10, 221/18, 239/12, 264/9, 306/14, 314/11 

i 


second-to-last 86/5 
secondary 30/12 
secretaries 147/13 
Section 1/7 
seeking 88/19 
self-imposed 21 1/8 
sell 205/7. 205/9 
semester 75/3. 76/21 

send 34/21. 35/17, 81/1. 123/4, 21212. 224/22 
228/6, 242/20. 243/7 

sending 18/20, 197/19. 198/21. 2291. 238/9, 242/10 

242/11, 242/14. 250/9 

sense 105/3. 142/16, 200 6. 224/6 

sent 15/4. 60/11, II3/1S. 120/19. 162*12. 167/3, 

198/11, 198/21, 200/4, 212'13, 212/22, 214'% 216/8, 

221/2, 223/16, 229/14, 235/8, 237/21. 235 6, 242/3, 

242/8, 246/22, 247/15. 248 6. 253/13. 270/22, 271/4 

271/6, 284/13, 287/12, 291/2. 318/11 

sentence 157/3. 157/5. 216/11 

sentences 44/19 

Stpaiwle 159/20, 187/12 

September 108/17. 140/8. 140/10, 140/21. U3/2, 
144/3, 144/7, 144/13, 146/3. 146/6. 146*9. 146/18, 269/3 
sequentially 253/6 
serial 96/11 
served 161/9 

serves 102/3. 103/6 . ; « 

services 30/12. 86/12 
SESSION 136/1 

set 60/17, 84/6. 117/13, 157,7, 200 1C. 204/22, 258/4 

setting 21/3, 31/3 

settle 77/10. 79/1 

seven 84/3 

share 145/21 

shared 205/3 

Sheet 83/8, 83/12. 224/11, 238/2C. 288 10, 319/8, 
321/0 

Shelly 18/22. 19/2 
Sheraton 209/3, 210/21 
shooting 150/5. 150/8 
Short 85/20, 183/16, 261.15 
shorthand 320/6 

Show 7/17, 10/21, 14/17. 17/12. 42 4. 57/11, 94/8, 
116/6, 198/13, 212/15, 224/8. 227/1. 231-4, 233/22, 
238/18, 240/16, 244/7, 246/10, 251/16, 280/8, 288/7, 
306/18 

Shows 17/17, 17/19, 18/2. 37/16. 4619. 46/20 
side 74/5, 137/12, 185/2 
sides 137/10 
sigh 280/5 

Sign 6/20, 127/20, 129/18. 129/20. 151/10, 156/6, 
219/15, 239/7, 254/3, 262/1, 265/21. 266/5, 316/2, 
316/12, 316/21, 317/7, 317/8, 318/1. 31810, 321/0 
signature 26/6, 30/11, 31/1, 32/12, 50/21, 55/8, 
94/13, 149/3, 165/17, 196/6. 196/7, 217/9, 225/11, 
267/12. 318/11. 321/0 

signed 11/3, 11/5, 11/U. 11/19, 12 6. 15/6, 38/21, 
72/18, 107/4, 148/11, 158/8, 170,7. 171/5, 171/9, 
247/22. 264/13. 264/16. 265/3. 265/5. 268-4, 301/21, 
303/15, 305/10. 321/0 
significance 97/16 
signing 11/22, 219/12, 312/13. 318-4 
Simple 153/13, 164/22, 233/16, 23318, 291/10 
Sit 12/22, 23/2, 24/20, 53/2, 67/22. 115/2, 157/40, 
157/12, 191/11. 193/9, 263/15, 263/16. 309/22 
situation 55/13, 156/5, 156/14, 156.15. 156/18, 
16a/J6. 163/17, 168/19, 170/2, 178/13. 178/14, 183/8, 
j 185/22, 193/11, 311/6, 311/10, 312/4. 312/13, 312/15, 
312/16, 312/17, 312/18, 313/16 

six 77/9, 84/3, 131/5, 131/10, 135/6, 135/11, 137/20. 
13*7721, 137/22. 138/4, 138/7, 138/13. 138/18 T 140/3, 
157/2, \&\'9 t 188/13, 189/12, 189/13. 236/12, 247/16, 
247/17 

six-mouth -190/22 
SUEJ 29!/! 3 
Skill iOo/4, 106/5 
Skills : 2 J/14 
Skim 9/3, 9/6 
skimming 13/3 
Slash 117/13 
Sliding 255/17 
small 75/7 
snookered 60/19 
societies 76/18 
solicited 204/1 
Solicitor 217/14, 221/20 
solutions 18/16 
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| solve 50/20 
solved SO/22, SJ/i 
son 185/7 

specification 219/21, 265/12 
specifies 218/2 
spectrum 272/1 1 
-speculate 238/1 
speculating 238/5 
speculation 238/7 
spelling 321/0 
.spend 75/1, 104/5 
spent 104/1, 136/9, 185/10. 238/15 
Spinning 312/10 
spread 272/11 
Square 321/0 . . 
StafT 46/13, 46/17. 70/10 9^19 
STAFFORD 2/7 
stamped 276/8 
stand 136/5 

Start 6/14. 108/20, 249/17, 250/19 2SQPQ 
Started 6/11, 75/4, 75/11, 103/20. 103/22 I56,"M 
Starting 6/9 t 747, 96/18, 1147, 138/12, 15670* 
284/14. 287/1, 291/1, 293/12. 295no, 296 6 2967 
Starts 238/20. 240/18. 269/15. 288/8 

V?, 8 ; * 9/1 -* * WU - * 9;2 - 99/7 * ™,/7. 104/22 
237/, 2, 237/16, 237/17, 253/22. 268/6. 320/19 
statement 18/5. 21/2. 31/2, 34/17, 183/11 

STATES l/l, 15/5 , 44/19, 131/5 . 264/4 
Status. 79/2, U8/I5. 170/10, 175/7 177/4 177/- 
177/10, 177/12, 231/1. 231/12 
Stay 274/2, 279/1 1 
stayed 144/12, 294/3 
staying 155/5 
steps 1317, 132/2. 301/11 
i STEVE 2/2. 7/2, 60/13, 146/11, 227/2 ->30^ 

stipulations 6/6, 6/15 
i stock 78/18, 78/19 
! stole 77/16 
! STONE 2/2 
< Slop 127/8, 173/10 

storage 159/9, 159/10, 159/n 
' stored 87/13. 243/11 
Street 2/3, 2/8. 321/0 
study 309/22 

^"\^\^S 30 ' ,: ' 77a88/9 - 

submission H/12, J 1/20 

submit 10/16, 72/12. 217/18. 254/2 -55/1 

2567 , 256/11, 264/16 

Submitted 12/7, 70/14,70/19.70/21,71/4 7-/19 
1'4/I4, 124/18,258/16.258/17.303/13 
substance 130/9. 245/20 
substitute 147/15 

substituted 108/9, 108/12, 108/16 108/" 

substitution 97/10 

sued 22/19, 22/20, 77/8, I7Qn 

suffered 70/8 

suffering 62/17 

sufficient 265/8, 265/16, 305/8 

suggestion 160/8 

5?V J %M:,^- ,,M «- aw '"- l ' s '»- 

Suite 321/0 

summarizing 212/13 

summary 201/1, 201/4, 201/17 

summer 74/19, ,00/ii. ,02/3. 103/11. 104/9. 104/1 0( 

Sunday ■ 175/14, 185/19 
supervise 99/22, 1057, 105/17 
supervising 107718 

supervision ; 107/17, il ( ,/ 8 , 233/10, 234/7, 268/17, 

supplied 116/9, 11C/21, 118/16, 304/13, 304/20 

12a/6, 128/18, 129/11, 129/22. 147/14 3107 

supports 277/10. 277/22, 309/21 * 

surprises 249/3, 249/6 

surrounding 21/3 

suspended I18/14 : , 118/15 

Suzin 186/9, 191/8, 232/2, 233/1, 265/11 

sworn 6/4, 158/4. 286/3, 320/5 

system 47/20,47/22,48/2.49/16,63/11, 64/5 70/9 

SJEi^?' 5, 83/,0 > ,30 ' 20 ' »wo. iwfi, ' 
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soive-unintentional 


David B. Newman, Jr., 6/19/9" 


tact 180/9 
tail 293/3. 293/4 

talk 139/16, 141/4, 141/10, 141/19, 141/2C 141-1 
4 2 142/3, 142/9, 142/10, 1 57/1 4 / 1 95 ^ 2C2 0 
221/18, 225/20, 226/16 

talked 112/12, 116/10,123/8,149'* i-<c 1-1- 
175/14, 178/8. 199/4. 201/16, 202/1 '"^it 'l3oV' 

235/5. 244/4 - 30X 

diking 16/11, 37/9, 41/2. 41/19 4^" — 
116/10, 123/15, 141/6, 147/5, 1477, "152V 1 ^-1 
7./18. 176/22. 186/21, 187/10. ,94.'4. 196'K ,99- 
2C2/16. 209/13, 211/15, 211/16 220^ -^'in'"' 
229/20, 230/11. 245/16, 252/15 ^ V '"v-i 
254/22, 255/3, 255/17, 255/18, 264/20. Mz : "-98 K 
talks 44/9 , 477, 226/15 . 236/10, 316/1 
tasks 82/18 
taught 104/2 
teach. 73/21, 75/2 

teaching 73/ W, 74/4, 74/15, 74/21. 75/2. 934 9314 
technical 220/15 ' 
technology 272/11 

teltphone 17/U, 17/16. 17/17, 18/4, 193 - 1 1 9 
21/21, 22/11, 23/13. 23/16. 30/6 307 30 9 9* 
31/21, 32/22, 33/8, 43/20. 66/2, 138,70. ,» * 139 - 
39/5 ,397, 140/8, 140/9, 140/11, 1407; ^ 4^14 ' 
40/ 5. 140/18, 142/17, 143/1. 1477, 154.5. H59 
^'12. 157/22, 158/10, 158/13. 158/ « 
159/3 159/16. 161/10. 161/11, 161/16 1 V"l 6 6 * 
165.20. 166/1. 167/4. 173/13. 175/6. 19913 ^ , ' 
202/19. 204/20. 2.4/13, 2,4/18. 215/S 22 i* ''^6 
22,/9. 225/17. 229/5. 240/19, 241/3. 244 < ZSl '' 
281/6. 303/3. 303/4 
telephoned 225/4 

Ten 28/16,191/4,191/16.191/18.197 - 19S t , 
199.3. 278/13 

term 293/17. 297/15, 297/18, 29770 
terminal 188/13, 188/17, 188/20 18* ~ ico-i 
236/13. 236/16, 237/10, 252/11, 252 2d "i 9 \ V59- 

263/5.292/22.293/5 -* 59,.. 

terminally 292/18, 295/4 

terminated 293/15, 295/16. 296/3 

termination 95/2. 271/10. 274/13 

terms 217, 66/15, 76/13. 83/19. 105/2. 233 13 309'1> 

testuled 6/5.39/2.397.44/17,46/4 49* S /',fi 

1U/I6. 132/10. 136/5. 157/15. 229.' V, £ " i n 

307/13, 308/3. 310/20. 311/3 

testify 43/15.50/1.168/2,242/9 *S*^ 30S 4 

308/20, 308/22 * 

testifying 168/6, 281/S 

testimony 16/17,16/20,17/4,37/1 vn 3=0 
39/17, 40/15, 57/2, 67/21, 72/17, 126,'g" 138-; 
156/20, 159/22, 161/4, 173/14, 191/16 'l99^'mo 
229/16, 313/5. 319/10, 320/4. 320/5. 320* 
thank 6/13, 18/1, 110/19, 232/14 317- 315-1 
321/0 

theft 77/14 
Thereupon 6/1, 136/3 
they've 220/9 
thick 122/10 

third 102/13, 149/2, 176/21, 236/10. 253/22. 254.13. 

thousand 29/13, 29/19 294/13 
three 73/6, 110/15, 110/18, 112/2, 114/13 P6 '21 
136/10. 136/11, 175/15, 187/3, 188/10 188/11 ISS/P 
188/15, 188/16, 191/5. 205/14. 205/18 6 " 
246/8. 247/16, 247/21. 264/13, 264/P 265/4 265 M 

305/1' ItsiU 293/n ' 298 ' 4, 300/5 ' 300/U ' 305/ - ' 

thret-day 247/14 

three-way 1457 

throwing 82/8 

thrown 82/22, 178/21 

Thursday i/u, 127/9 

tied 55/15, 106/8, 156/16, 311/7 

time 6/10, 7/3, 7/10, 8/16. 1 1/5, 11/6, ll/n 11/13 

11/19. 12/1, 12/17, 13/5, 13/11, 13/12, 14 153 

17/8, 18/14, 19/4, 19/14, 20/16 20 8 257 ' m 

26/14, 26/18, 30/19, 31/9, 32/3 32 iu 33 I ' it 8* 

35/22, 40/17, 40/20, 40/21. 41/5, 41/10, 43 6 ^4/ ' 

4 17, 49/20, 50/20, 51/2, 52/14 53/13 54 7 54 8 

55/21. 56/5, 57/13, 59/19, 60/20 61/5, 61/1 6UI3 

61/17, 62/3, 62/13, 63/2, 64/17, 65/7, 67 20 «'1S 

69/13, 72/17, 72/20, 73/14, 74/14, 74/15 74 " 74-1 

75/1 • 7S/ A75/M, 75/20, 76/12, 77/1, 78/14, 78/15 ' 
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78/16. 82/17. 82/18. 84/3, 84/19. gs^ 9|/i C q-w,, 
92/18, 92/21. 93/2. 933. 93/1 1, 945 9W M* •« 
98/8. 98/20. 99/8, 99/19. 102/ 1015 IQmc 10^' 
102/13, 102/21, 103/21, 105/19 "«ft9 
09/14, 113/18, 118/16, 120/2, 123/14. 124/4 n^ ' 
28/3, 132/16. 133/16, 133/21, 134.^ ,34/4 ,3^/8 ' 
377 137/16. 137/17, 138/16, 139 4 m/n ^S 
147/20, 1497, 150/9, 151/22, 1527 153/15 ,5^1 * 
156/9, 162/4, 162/12, 165/2, 165 5 166? » ?? ' 
176/6. 178/11, 178/16, 179/ 5 , I7M^ 
1*1*2, 182/1, 182/2, m/5, i '« K 1 9 /1 
196 20, 197/16. 200/6. 201/16, 206S. 207/ 3 212/13 
215/5, 216/20. 217/20. 218/4. 222/S 2^37 223^11 
228/12. 229/18, 230/9. 233/19. 2M -* i£w ^ 
236/6, 240/14, 240/15 . 241/19 ul /19 

264/17, 264/19, 265.7, 266/18, 266/21 267/7 26*/in 
268/13. 268/14, 270/6. 274/9, 27471 276/lV l™£ 
285/16, 285/20. 286/11, 288/ 7 \l Wf\ * 
306/11, 311/9. 312/16. 314/5 3,?E 317*1 ' 
timely 70/13, 70/19, 70/21, 71-4 ^4/6 «7/7 rt «,* 
times 41/16, 60/11, 65/10 10 /4* ]lvu £n 
131/9, ,32/3, 185/21, 185/22. 2 5^ 278/ U ^3 
tuning 131/11, 200/14 * . . a/Mt / 8in3 

tired 312/10 
top 97/18, 176/19, 316/6 
touch 175/6 

town 108/3, 162/10. 162/11 

Trademark 15/5 

training 99/4, 104/2, 104/3, i04'< 

transcript 319/4, 321/0 

transcription 320/8 

transferred 94/2, 95/9. 95/14. 97/6 

transition 95/12 

transitioning 95/5 

transmittal 261/9, 2&S/10 

travel 83/12 

traveling 837 

treatment 47/13 

trial 106/10, 106/12. 107/22, 1QS/1 108/8 lo«/ia 
108/19, 108/21, 109/2, 321/0 ' *' 

trip 157/19, 199/15, 203/5 
trouble 89/12 

true 11/7, 11/14, 12/18, 17/3. 17/5. 177 38/4 38/1A 
43/19, 59/14. 59/18, 62/11, 62/15 M \ 10/12 inn * 
81/14. 124/6. 205/22, 219/ 4. 219/," il/M 
286/20, 303/18. 319/8. 320/9 ' U * 

truthful 10/14, H/12. 12/4 
truthfully 17/6 

m^'Uf- »"»■ '»«.«**. I7W2..7M. 
turning 157/13 
Twenty 209/4 

two u, H , IS/10. 19/11, 19/12. 44/19 60/18 MAI 
«8/9, 73/6. 104/1S. 126.-20. Uiil ^ 
J47/J3. 167/6. 175/13. 17S/1S. 18S/10 8S /1I « S /,2 
18S 13. 186/7. 192/8. 202/20. 203/22. '204/16 2U/,7 ' 

^:3^r3?oT- 293/,o - 2w '"-" 7 '"-^ 

type 34/20, 74/11, 149/2, 216/14 
typewriting 321/0 
typist 2287 

typographical 86/16, 216/10 


U 


U.S 10/8, 11/12, 57/7, 259/10 279/16 284M ?8fl/->i " 
299/18, 302/5. 302/16, io3/14.^ 5o5? ' 
unafTected 299/14 
unavailable 109/8* 

uncertainty 68/10 
uncertified 89/4, 89/9 
unclear 14/6, 14/7, 298/14 
underlying 251/12. . 
undivided 205/3 ** ' ' : 

unfair 258/3 

unintentional 20/5, 20/7, 20/12, 20/13, 20/18 38716 
54/3, 54/10, 54/20, 55/14, 55/19, 68/2 W L ' 
69/9, 69/14, 69/17, 148/8 ,53/8 ^5^65/^/c 
168/15, 168/19, 169/1, ,69/4, 178^ I 178/3 V M ' 

m/6 ' 196/18; w/«o "Si "««» 

.217/5, 218/12, 234/16, 283/16, 283,72. 284/2 311/10 
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unintentional! v-voung 


311/18, 312/17, 313/5, 313/9 
jnintentionally 18/10, 20/3, 36/16, 36/20, 37/21, 
iS/3, 127/18, 134/2, 168/13 
JNITED 1/1, 15/5 

University 10/1, 73/13, 73/15, 73/16, 75/13, 76/21 
unsupervised 238/21 
j p coming 321/0 
LJSDIN 2/2, 7/2 


vague 10/10 
value 310/16 
varied 76/7, 76/9 
vary 74/19 

verified 130/10, 133/8, 264/8, 264/10, 268/3, 276/13 

verifies 277/15 

version If5/2, 277/10 

vicinity 29/18 

view 68/9, 127/19, 226/18 

viewed 311/8 

virtue 97/13, 98/1, 104/21, 189/5, 299/2 

vims 70/9 

visit 195/3 

voice 244/6 

volition 73/17 

volunteered' 62/22, 64/10 

Voyager 43/9, 43/12, 44/9, 44/12, 45/6 , 45/8 


W 


Wait 20/9 , 25/9 , 49/6 , 89/16 , 202/1, 243/7 , 245/15. 
256/10, 272/12, 278/19, 283/4 

waiting 19/19, 20/1, 122/17, 165/15, 172/13, 182/22, 
272/3 

waive 308/8 
waived 309/9 
Waldorf 1/11, 1/16 
walk 215/21 
wall 69/15 
WALT HER 2/2 
Washington 73/16, 76/20 
watch 6/9 
waves 272/10 

Wednesday 72/6, 127/12, 127/13, 136/13 
week 22/18, 72/7, 74/18, 127/12, 128/1, 128/2, 136/8, 
138/22, 139/1, 162/14, 165/19, 176/8, 197/22, 198/11, 
199/3, 212/5, 316/9 

weekend 162/10, 162/14, 185/17, 186/8, 186/9, 

187/18, 191/3, 191/21, 212/4, 233/20, 248/2 

weekends 175/19, 185/11, 185/13, 185/14, 186/7 

weeks 95/7, 199/7 

weight 74/22 

welcome 44/11, 45/7, 45/9 

willing 145/20, 316/2, 318/3 

win 201/2 

window 295/17 

wireless 43/13, 176/22 

wish 67/19 

wished 119/3, 124/14 

withdraw 66/12 

withdrawal 275/4, 279/15, 284/3 

withdrew 270/8, 273/9, 273/17, 274/4, 274/21, 276/2 

withheld 282/3, 285/1 

WITNESS 2/18, 6/21, 12/14, 16/1, 16/7. 18/2, 20/11, 
24/2, 24/10, 42/11, 43/11, 48/8, 48/13, 49/7, 53/5, 
54/11, 110/20, 116/12, 134/17, 176/15, 180/21, 181/13, 
209/6, 227/16, 227/21, 228/21, 232/12, 239/13, 241/2, 
241/6. 241/9, 243/4, 272/21, 273/16, 278/18,-279/19, 
280/12, M5/10, 294/8, 296/20, 307/8, 307/16, 307/22, 
308/2, 308/20, 309/7, 313/8, 313/12, 318/15, 318/19, 
320/4, 320/6, 320/9 
witnesses* 191/7 
WITTMANN 2/2 
WOLBRETTE 2/7, 292/4 
wondering 9/21 
word 66/10, 66/11 

words 59/22, 141/11, 141/12, 141/14, 142/6, 142/8, 
142/12, 142/13, 142/14, 142/15, 184/8, 262/1, 283/13, 
293/22, 316/2 

work 73/3, 73/8, 73/10, 73/13, 87/19, 87/22, 88/1, 
91/1, 98/15, 101/20, 105/8, 106/7, 106/15, 107/14, 
121/22, 122/5, 12278, 196/6, 235/11, 250/20, 260/7 
worked 98/13, 99/16, 233/12, 250/18, 268/15, 272/8, 
272/13, 272/16 

working 74/21, 82/20, 92/22, 105/5, 107/15, 109/2, 


120/3, 121/20, 122/3, 122/13. 122/16, 12X19, 123.7, 
151/1, 151/2, 162/17, 232/2, 234-7, 237/15, 250,19, 
254/9, 260/8, 289/17 
works 7/7 

wrapper 220/4, 291/9, 291/12, 291/14 

write 26/13, 26/18, 33/10, 33/16, 33/18, 52/11, 663, 

67/16, 68/8, 90/22, 128/13, 166/6, 173/7, 182/19. 

193/7, 193/12, 202/3, 215/5, 260/22 

writing 31/16, 52/15, 52/18, 52/21, 5212. 71/14, 

149/13, 152/14, 154/3, 197/6, 212/11, 21315. 217,10, 

229/3, 248/12, 320/7 

writings 71/15 

written 58/21, 67/19, 81/4, 226/9, 228.3, 241/22, 
277/22 

wrong 78/9, 79/7, 79/9, 86/17, 118/3, 205,12, 227/22, 
257/19, 258/11, 259/1 

wrote 33/13-, 56/21, 90/20, 120/6, 174/9, 227,11, 
230/22, 249/21, 257/10 


X 1/3, 1/10, 3/1, 4/1, 5/1 


year 8/9, 8/11, 8/12, 73/7, 75/2, 75/3, 79/12, 98/16, 
104/1, 104/5, 104/7, 140/10, 153/7, 153.18, 160/4, 
233/12 , 235/10 , 253/17 , 277/18 , 294/13 , 299/9 , 3047, 
308/8, 309/13, 309/14 

years 8/8, 14/16, 19/11, 19/12, 41/3, 60/18, 73/6, 
76/17, 84/3, 105/14, 230/11, 293/8, 293/10, 293/11, 
294/12, 294/20, 295/17, 297/1, 297/2, 297/8, 29711, 
298/1, 298/2, 298/3, 298/4, 298/5, 298/6, 298/19 
York 77/21, 77/22, 98/19, 100/21, 101/12, 10M1, 
103/4 

young 100/2 
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